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PREFACE 


TO 


THE    THIED    EDITION. 


It  has  been  thougHt  desirable  to  publisb  a  new 
edition  of  this  work,  in  order  to  enable  pnrcliasers  to 
possess  the  new  Code  of  Collieries.  The  alterations 
made  in  the  law  relating  to  that  kind  of  property  by 
the  Act,  35  &  36  Victoria,  chapter  7^^  ai^e  so  numer- 
ous and  important,  that  a  work  on  collieries  which 
does  not  include  the  new  statute  would  henceforth 
be  of  little  service.  The  whole  of  the  former  Act, 
28  So  24  Victoria,  chapter  151,  which  was  inserted  in 
the  two  former  editions,  has  been  repealed  so  far  as  it 
relates  to  collieries.  The  present  Act  contains  new 
regulations  relating  to  the  employment  of  womeo, 
young  persons,  and  children ;  prohibits  the  payment 
of  wages  in  public-houses ;  enacts  regulations  for 
weighing  the  coal  gotten ;  prohibits  single  shafts,  with 
oertain  exceptions;  and  regulates  the  division  of 
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mines  into  parts.     Every  mine  is  to  be  under  the 
control  of  a  manager,  who  will  not  be  qualified  nnless 
he  is  registered  as  the  holder  of  a  certificate  of  com- 
petency from  examiners  to  be  appointed  for  the  pur- 
pose.    Returns  of  various  particulars  of  mines  are  to 
be  sent  to  the  Inspectors  ;  also  notices  of  opening  and 
abandoning  and  of  personal  changes  in  the  manage- 
ment and  ownership  of  collieries ;  provision  is  made 
for  arbitrations  between  Inspectors  and  managers  or 
owners,  and  for  inquests  on  deaths  from  accidents  in 
mines.     The  General  Rules  are  increased  in  number 
from  fifteen  to  thirty-one,  with  a  view  to  insuring 
the  safety  of  the  miners  as  much  as  possible.    Lastly, 
it  is  enacted  that,  in  addition  to  the  former  pecuniary 
penalties,  the  owner,  agent,  or  manager  who  is  guilty 
of  any  offence,   personally  and  wilfully  committed, 
which  is  likely  to  endanger  the  safety  of  the  persons 
employed,  shall  be  liable  to  imprisonment,  with  or 
without  hard  labour,  for  three  months.     But  no  pro- 
secution is  to  be  instituted  against  such  owner,  agent, 
or  manager  before  a  court  of  summary  jurisdiction 
except  by  an  Inspector,  or  with  the  consent  of  a 
Secretary  of  State. 

The  above  is  a  slight  outline  of  the  provisions  of 
the  new  code,  which  comes  into  operation  in  Great 
Britain  on  the  1st  of  January,  1873,  and  in  Ireland 
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in  the  foUoTnng  year,  and  comprises  mines  of  coal, 
of  stratified  iron-stone,  shale  and  fire-clay. 

This  statnte  has  been  enacted  in  fwuorem  vitce,  and 
will  have  the  effect  of  giving  more  confidence  to 
miners,  greatly  increasing  their  safety,  and  prevent- 
ing explosions  and  accidents,  so  £ajr  as  hmnan  foresight 
can  do  so. 

Thb  Qnoix,  Nbath: 
October  1872. 


PREFACE 


TO 


THE    SECOND    EDITION. 


The  want  of  a  convenient  and  inexpensive  work  on 
the  snbject  comprised  in  this  volnme  being  proved 
by  the  rapid  sale  and  exhaustion  of  the  first  edi- 
tion, the  book  is  again  offered  to  the  public  with 
many  useful  additions.  The  relation  of  employers 
and  employed  has  been  so  considerably  affected  by 
the  *  Master  and  Servant  Act  *  of  1867  as  to  make 
it  expedient  to  print  the  statute  verbatim,  and  to 
notice  all  the  illustrative  cases  that  have  been  heard 
and  decided  upon  it.  The  new  Courts  of  Concilia- 
tion and  Arbitration,  which  may  be  established 
under  the  provisions  of  the  30th  and  31st  Vict, 
cap.  105,  have  been  fully  described. 

The  rating  of  collieries  has  been  the  subject  of 
much  study  and  inquiry  by  the  Author.  The  Union 
Assessment  Act  has  enlarged  the  area  of  rating 
and  altered  the  method  of  proceeding,  but  has  not 
affected  the  principles  on  which  the  rate  is  to  rest. 
Nor  has  any  important  judgment  upon  the  rating  of 
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collieries  been  obtained  from  tbe  Superior  Courts 
since  the  first  edition  appeared.  But  the  system  of 
Union  rating  has  called  many  able  valuers  into  this 
difficult  field  of  calculation,  and  luminous  decisions 
upon  the  rating  of  other  kinds  of  properties  have 
facilitated  their  labours.  In  this  way  some  additional 
light  has  been  thrown  upon  the  subject,  and  it  is 
hoped  that  ere  long  there  will  be  as  much  unifor- 
mity in  the  received  principles  and  practice  of  rating 
collieries,  as  now  prevails  in  the  case  of  railways, 
canals,  and  other  property  of  that  nature.  The 
author  has  laboured  to  make  the  chapter  on  rating 
as  simple  and  intelligible  as  the  subject  permits.  He 
fears  it  may  not  be  satisfactory  to  some  professional 
men  who  hold  peculiar  theories,  but  he  ventures  to 
hope  it  may  be  of  use  to  many  proprietors. 

It  will  also  be  found  that  considerable  additions 
have  been  made  to  the  chapters  relating  to  combina- 
tions of  workmen,  and  to  that  on  inspection  of  mines. 
Both  subjects  have  received  useful  illustrations  and 
comments  in  cases  decided  within  the  last  five  years. 
The  law  relating  to  the  responsibility  for  accidents 
occurring  to  colliers  in  their  work  has  also  been  more 
fully  explained,  and  minor  additions  have  also  been 
made  to  most  of  the  other  chapters,  so  as  to  embody 
the  very  latest  decisions  of  the  Courts  in  this  edition. 
Lastly,  some  very  valuable  forms  will  be  found  in  the 
Appendix.  The  first  of  these  additions  is  a  lease  of  a 
tract  of  coal  in  the  North  of  England.  It  is  perfectly 
free  from  the  antiquated   and  cumbrous    verbiage 
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of  the  old  forms.     The  lease  itself  comprises  the 
description  of  the  parties  to  it  and  the  demise.     The 
other  parts  of  the  lease  are  thrown  into  a  Schedule 
divided  into  ^ight  sections,  relating  respectively  to 
the  boundaries,  Hberties,  exceptions,  rents,  provisions 
relating  to  rents,  covenants  by  lessee  and  lessor,  and 
general  provisions.     The  sections  are  divided  into 
paragraphs,  and  numbered.     By  these  arrangements 
any  point  may  be  referred  to  without  trouble  or 
delay — an  advantage  so  obvious  that  this  method 
cannot  fail  to  come  into  general  use.     The  author  is 
indebted  for  this  form  to  G,  C.  Greenwell,  Esq.,  the 
well-known  author  of  a  valuable  work  on  mining. 
Another  lease  has  been  added  as  a  valuable  specimen 
of  a  modem  and  well-drawn  instrument  for  the 
district  of  South  Wales.     A  form  of  Proviso  for  re- 
entry will  also  be  found,  which  places  that  power 
upon  «  fair  and  reasonable  basis.     An  epitome  of 
the  French  laws  relating  to  mines  has  been  taken 
from  an  excellent  work,  and  exhibits  the  points  of 
difference  between  the  French  ai^d  English  systems. 
The  index  has   also    been    much    enlarged.     The 
author  takes   this    opportunity  of    expressing  his 
obligations  to  W.  T.  Lewis,  Esq.,  of  Aberdare,  D. 
Randall,  Esq.,  of  Neath,  and  Joshua  Bichardson,  Esq., 
for  their  kindness  in  supplying  him  with  information. 

Thb  GvohL,  Neath  : 
March,  1869. 


INTRODUCTION . 


It  is  not  intended  in  this  work  to  enter  at  large  upon 
the  abstruse  questions  of  real-property  law  which 
are  connected  with  the  working,  sale,  and  letting 
of  strata  of  coal.  The  work  is  rather  intended  as 
one  of  convenient  reference  for  non-professional  per- 
sons who  are  concerned  in  collieries,  than  as  a 
guide  to  professional  men,  who  are  furnished  with  the 
best  authorities  on  these  subjects.  But  as  in  manj 
transactions  connected  with  collieries,  business  of 
importance  is  carried  on  without  professional  aid, 
and  as  a  short  and  comprehensive  statement  of  the 
law  may  be  convenient  even  to  professional  men,  it  is 
proposed  to  consider  as  briefly  as  possible  the  general 
rules  which  govern  this  kind  of  property.  The  laws 
which  govern  the  relation  between  the  employer  and 
the  collier  will  be  discussed  somewhat  more  fully ; 
and  the  topics  of  truck,  combination,  intimidation, 
rating,  and  inspection  will  be  treated  as  fully  as 
practical  convenience  can  require*  The  leading  cases 
will  be  referred  to,  in  illustration  of  the  propositions 
that  are  advanced,  and  the  statutes  that  relate  to  the 
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varioits  matters  tinder  consideration  will  be  embodied 
in  the  text,  or  otherwise  referred  to.  The  difficnlt 
subject  of  the  rating  of  collieries  has  occupied  much 
of  the  attention  of  the  Author,  and  he  has  availed 
himself  of  all  the  information  within  his  reach.  The 
conclusions  at  which  he  has  arrived  are  uncertain 
and  unsatisfactory,  and  the  intervention  of  the 
Legislature  is  much  to  be  desired  in  order  to  place 
the  rating  of  this  class  of  property  upon  one  uniform 
aud  inteUigible  basis. 

No  work  has  hitherto  been  published  which  treats 
specially  of  these  and  other  topics  comprised  in  this 
treatise,  to  the  exclusion  of  other  matters  and  ques« 
*tions  connected  with  mining  for  the  metallic  ores. 
The  great  and  growing  interests  involved  in  coal- 
mining seem  to  justify  the  publication  of  a  work 
in  which  those  interests  alone  will  be  the  subjects 
treated  of.  The  Author  fears  that  imperfections  and 
omissions  wiU  be  found  in  it,  notwithstanding  his 
anxious  desire  to  make  it  accurate  and  clear.  He  is 
much  indebted  to  the  comprehensive  and  learned 
work  of  Mr.  Bainbridge  on  the  Law  of  Mines,  in 
which  the  cases  connected  with  mining  have  been 
collected  down  to  the  time  of  its  publication.  But 
whilst  he  has  availed  himself  of  the  learned  labours 
of  this  and  other  authors  of  well-known  text-books, 
he  has,  at  the  same  time,  frequently  brought  forward 
some  leading  case  illustrating  the  matter  under  con- 
sideration, from  which  the  whole  or  parts  of  the  judg- 
ments have  been  quoted  verbatim.    This  plan  has 
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been  followed  as  much  as  possible,  because  it  will 
generallj  be  found  that  the  spirit  and  meaning  of  any 
rule  of  law  is  &>r  more  easily  apprehended  and  ascer- 
tained by  reading  one  luminous  judgment  on  the  sub- 
ject-matter, than  by  the  perusal  of  short  epitomes  or 
analyses  of  many  decisions.  As  circumstances  differ 
infinitely,  so  each  case  and  decision  will,  indeed,  have 
its  own  value,  and  present  some  peculiar  modification 
or  distinction.  Bat  although  no  case  on  any  special 
subject-matter  may  be  safely  overlooked,  it  will 
generally  be  found  either^that  the  doctrine  has  been 
grasped  and  enunciated  as  soon  as  the  matter  was 
fiedrly  discussed,  and  has  been  acquiesced  in  as  law 
ever  since,  or  that  afber  a  long  «series  of  cases,  in 
which  doubts  are  apparent,  the  discussions  and  argu- 
ments have  terminated  in  a  case  in  which  the  rule 
has  been  clearly  and  finally  laid  down.  Hence  the 
advantage  of  finding  the  leading  cases  containing  the 
luminous  expositions  of  English  law  which  have  from 
time  to  time  been  set  forth  by  a  Hue  of  great  judges 
from  Lord  Holt  to  Lord  Campbell. 

Magistrates  before  whom  colliers  are  brought  up 
on  charges  of  misconduct,  are  often  perplexed  by  the 
vague  and  loose  nature  of  the  contract  of  service. 
In  many  cases,  if  a  contract  exists  at  all,  it  can 
only  be  implied  from  the  surrounding  circumstances. 
The  Author  has  suggested  a  form  which  he  conceives 
may  serve  to  meet  the  various  difficulties  which 
have  actually  occurred  in  the  enforcement  of  such 
contracts,  and  which  might  form  the  heading  of  a 
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contract-book  to  be  signed  bj  all  new  colliers,  on 
entering  into  service. 

Those  parts  of  the  work  which  deal  with  the  topics 
of  ondergronnd  trespass  ;  injuries  hj  under-mining ; 
the  rights  and  easements  connected  with  water ;  and 
barriers  and  inundations ;  have  been  perused  bj  gen- 
tlemen  distinguished  for  their  great  practical  know- 
ledge of  colHery  operations,  and  their  suggestions 
have  been  carefuUy  considered. 

The  statute  5  and  6  Yict.  c«  xcix.  having  been  in 
a  great  measure  superseded  or  altered  by  the  statute 
of  1860,  has  been  referred  to  very  briefly,  but  all 
the  material  clauses  of  the  new  Act  will  be  found 
quoted  entire. 

In  the  Appendix  are  inserted  several  forms  of 
leases,  and  also  a  collection  of  various  clauses,  which 
may  be  used  according  to  circumstances. 
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THE   PROPERTY  IN  COAL. 


It  is  a  general  maxim  of  the  common  law,  that  what- 
ever is  in  a  direct  line  between  the  sm*face  of  any 
land  and  the  centre  of  the  earth  belongs  to  the  owner 
of  the  surface.  Hence  the  owner  of  freehold  lands 
has  a  right  to  all  the  minerals  underneath  the  surface, 
with  the  exception  of  royal  mines,  which  it  is  needless 
to  refer  to  further,  as  the  royal  prerogative  does  not 
dash  with  the  property  in  coal. 

This  general  rule,  however,  is  capable  of  being 
modified  by  showing  a  title  distinct  from  that  to  the 
surface.  It  is  well  known  that  in  mineral  districts 
the  ownership  of  the  surface  is  often  vested  in  one 
person,  and  that  of  the  minerals  in  another.  Even 
one  seam  of  coal  under  the  same  surface  may  belong 
to  one  person,  and  another  seam  to  another.  Such 
a  claim  to  minerals,  being  adverse  to  the  owner  of 
the  surface,  must  be  proved  distinctly,  when  called 
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in  question,  either  by  the  production  of  direct  con- 
veyances, or,  in  the  absence  of  documentary  evidence, 
by  proof  of  acts  of  ownership  and  length  of  posses- 
sion. But  the  mere  reputation  of  ownership  is  not 
sufficient  to  rebut  the  presumption  of  law  in  favour 
of  the  owner  of  the  surface.  It  must  be  accompanied 
with  uniform  usage  and  exercise  of  the  right.  But 
a  right  of  this  kind  cannot  be  acquired  by  prescrip- 
tion, which  is  applicable  only  to  incorporeal  heredita- 
ments. Prescription  can  confer  the  right  to  work 
minerals,  but  does  not  constitute  the  right  of  property 
in  the  minerals  themselves,  which  are  part  of  the  land 
itself.  The  case  of  Wilkinson  v.  Proud  (11  M.  &  W. 
33)  clearly  marks  this  distinction.  It  decided  that 
the  right  to  a  given  substratum  of  coal  lying  under 
a  close  is  a  right  to  land,  and  cannot  be  claimed  by 
prescription,  though  a  right  to  take  the  coal  is 
different.  In  that  case  Mr.  Baron  Parke  said,  ^'  The 
claim  set  up  is  a  prescriptive  right  not  to  take  coal 
in  the  plaintiff's  close,  but  to  part  of  the  soil  itself, 
viz.  a  given  substratum  of  coal  lying  under  the  close^ 
which  does  not  lie  in  gi*ant,  and  cannot  be  claimed  by 
prescription."  These  acts  of  ownership  must  be  dis- 
tinct irom  those  over  the  surface,  in  order  to  support 
the  right  to  a  freehold.  But  they  need  not  always 
be  exercised  in  the  identical  lands  that  are  in  question, 
provided  those  lands  can  be  shown  to  be  within  the 
operation  of  a  custom  prevaQing  over  an  ascertained 
district.  The  case  of  Barnes  v,  Mawson  (1  Maule  & 
Selwyn,  77)  supplies  an  illustration  of  this  point.  It 
was  an  action  of  trover  for  coals.  The  question  was, 
whether  the  lord  of  a  manor  was  entitled  to  the 
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coals  under  a  certain  freehold  tenement  within  the 
manor.  He  was  allowed  to  show  by  parol  evidence 
that  there  was  a  knowti  distinction  within  the  manor 
between  the  "old  land'*  and  the  "new  land,'*  and 
that  the  plaintiff's  land  lay  within  the  boundary  of 
the  new  land ;  and  also  to  show,  by  evidence  of 
general  reputation  and  acts  of  taking  coal  under  the 
lands  of  other  freeholders  within  the  same  boundary, 
that  the  right  to  the  coals  under  the  plaintiff's  land 
was  in  the  lord. 

When  the  right  to  the  minerals  is  vested  in  a  person 
not  entitled  to  the  surface,  and  there  has  been  no 
adverse  possession  or  establishment  of  title  on  the  part 
of  any  other  persons  by  acts  of  ownership,  the  right 
of  possession  will  be  held  to  continue  in  the  original 
owner ;  and  no  presumption  of  waiver  or  grant  will 
arise  from  the  non-user  of  the  right  in  favour  of  the 
owner  of  the  surface.  It  has  been  said  that  there  are 
many  cases  where,  from  non-user  of  a  right,  an  infe- 
rence of  abandonment  might  fairly  be  made  ;  but  that 
does  not  apply  to  such  a  case  as  this.  It  is  not  gene- 
rally true  that  the  owner  of  mines  works  every  mine 
which  he  has  a  right  to  work,  and  therefore  the  re- 
linquishment of  the  right  cannot  be  presumed  from 
the  non-exercise  of  it.  It  was  well  known  that  mines 
remain  unwrought  for  generations,  and  that  they  are 
frequently  purchased  or  reserved,  not  only  without 
any  view  to  immediate  working,  but  for  the  express 
purpose  of  keeping  them  unwrought  until  other  mines 
should  be  exhausted,  which  might  not  be  for  a  long 
period  of  time.* 

♦  Seaman  y.  Vaudrey,  16  Ves.  390. 
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The  Statute  of  Limitations,  3  86  4  Will.  IV.  c.  xxvii., 
does  not  apply  to  the  mere  absence  of  the  exercise  of 
rights  of  possession  by  the  rearowner  of  mines,  but  to 
^he  adverse  possession  of  others.  By  this  statute  the 
doctrine  of  non-adverse  possession  is  done  away,  except 
in  cases  provided  for  by  sect.  15  ;  and  an  ejectment 
must  be  brought  within  20  years  after  the  original 
right  of  entry  of  the  plaintiff  (or  of  the  party  under 
whom  he  claims)  accrued,  whatever  be  the  nature  of 
the  defendant's  possession. 

RIGHT   TO   MINERALS   IN  COPYHOLD  LANDS. 

As  the  copyholder  has  now  acquired,  by  Act  of 
Parliament,  21  &  22  Vict,  c.  xciv.,  an  estate  of  inheri* 
tance  in  his  lands  by  the  process  of  enfranchisement 
which  he  is  empowered  to  effect,  the  peculiar  rights 
with  regard  to  minerals  arising  out  of  this  tenure  are 
becoming  of  less  importance.  The  copyhold  tenure  is 
said  to  be  derived  fi'om  the  ancient  system  of  villenage, 
in  which  low  tenure  parts  of  the  demesne  lands  of 
lords  of  manors  were  held  under  the  feudal  system. 
The  villeins  held  small  portions  of  land  at  the  will  of 
the  lord,  who  might  dispossess  them  whenever  he 
pleased.  But  the  villeins  in  process  of  time  gained 
considerable  privileges  from  their  lords.  For  the  lattei* 
having  in  many  places,  time  out  of  mind,  permitted  their 
villeins  and  their  children  to  enjoy  their  possessions 
without  inteiTuption,  in  a  regular  course  of  descent, 
the  conunon  law,  of  which  custom  is  the  life,  gave 
them  title  to  prescribe  against  their  lords,  and  on  per- 
formance of  the  customary  services  to  hold  their  lands 
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in  «pite  of  any  determination  of  the  lord's  will.  For 
though  they  were  said  to  hold  their  estates  at  the  will 
of  the  lord,  yet  that  is  such  a  wiU  as  is  agreeable  to  the 
custom  of  the  manor,  of  which  the  rolls  of  the  manor 
courts  were  evidence.  And  as  such  tenants  had  nothing 
to  show  for  their  estates  but  these  rolls,  or  copies  of 
such  entries  witnessed  by  the  steward,  they  were  called" 
**  tenants  by  copy  of  court  roll,"  and  their  tenure  itself 
a  "  copyhold." 

In  the  absence  of  any  special  custom  the  general 
rule  seems  to  be  that  the  right  of  property  in  minerals 
lying  on  or  under  land  held  by  this  tenure  belongs  to 
the  lord,  whUe  only  a  possessory  interest  is  vested  in 
the  tenant*  But  neither  the  lord  without  the  consent 
of  the  tenant,  nor  the  tenant  without  the  licence  of  the 
lord,  may  open  and  work  new  mines.  In  his  Treatise 
on  Tenures,  Lord  Chief  Baron  Gilbert  says,  p.  327, 
"It  seems  to  me  that  a  copyholder  of  inheritance 
cannot,  without  a  special  custom,  dig  for  mines,  neither 
can  the  lord  dig  in  the  copyholder's  lands,  for  the 
great  prejudice  he  would  do  to  the  copyhold  estate." 
The  leading  case  upon  this  point  is  that  of  Bourne  v, 
Taylor  (10  East,  189),  in  which  it  was  distinctly  laid 
down  that  the  lord  of  a  manor,  as  such,  has  no  right, 
without  a  special  custom,  to  enter  upon  the  copyholds 
within  his  manor,  under  which  there  are  mines  and 
reins  of  coal,  in  order  to  bore  for  and  work  the  same  ; 
and  the  copyholder  may  maintain  an  action  of  trespass 
for  so  doing.  This  case  was  followed  by  another, 
Lewis  V,  Branthwaite  (2  Bam.  &  Ad.  437),  in  which 
it  was  decided  that,  as  in  copyhold  lands,  though  the 
property  in  mines  is  in  the  lord,  while  the  possession 

B3 


$  COAL   UJa>ER  COPYHOLDS. 

of  them  is  in  the  tenant,  the  latter  may  maintain  an 
action  of  trespass  against  the  owner  of  an  adjoining 
colliery  for  breaking  and  entering  the  subsoil  and 
taking  coal  therein,  though  no  trespass  be  committed 
on  the  surface. 

But  if  the  minerals  are  once  severed  from  the  in- 
heritance, whether  by  the  copyhold  tenant  or  by  any 
stranger,  the  lord  will  be  entitled  to  recover  them  in 
an  action  of  trover.  They  are  no  longer  part  of  the 
freehold,  but  personal  chattels  bel6nging  to  an  owner 
whose  right  of  possession  has  accrued.  '^Custom  is 
the  life  of  all  tenures  by  copy,"  and  custom  is  in  fact 
the  evidence  of  the  terms  of  the  grant  of  the  lord. 
When  a  custom  exists  enabling  the  lord  to  work  the 
mines,  it  must  be  concluded  that  the  possession  of  the 
minerals  has  been  reserved  to  him.  But  the  custom 
must  not  exhaust  the  whole  estate  of  the  copyholder 
without  recompense.  There  can  be  no  doubt  that  a 
general  claim  by  the  lord  to  work  mines  in  customary 
lands  without  compensation  would  be  held  to  be 
invalid.* 

With  reference  to  the  customary  rights  of  the 
tenants  as  to  coal,  the  case  of  the  Duke  of  Portland 
V,  Hill  (Law  Reports,  Equity,  p.  765),  will  be  found 
very  valuable.  It  was  laid  down  that  in  lands  held  by 
copy  of  court  roll  according  to  the  custom  of  the 
manor  the  freehold  is  in  the  lord,  and  in  the  absence 
of  custom  (the  onus  of  which  lies  upon  the  tenant) 
the  tenant  has  no  right  to  work  the  minerals.  The 
existence  of  a  "  customaiy,"  compiled  within  the  period 

*  Bainbridge  on  Mines,  20. 
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of  iQgal  memory,  is  condasive  evidence  against  the 
existence  of  a  custom  not  mentioned  therein.  Such  a 
customary  recognized  the  right  in  the  tenants  to  dig 
coal  for  their  own  uses.  Other  documents  showed  that 
the  privilege  of  digging  coal  for  their  own  use  had 
been  enjoyed  by  the  tenants  under  the  waste,  but  not 
under  their  customary  inclosures.  There  was  also 
evidence  of  tenants  having,  during  a  long  period,  dug 
coal  in  their  customary  inclosures  for  sale.  It  was 
held  by  Vice-Chancellor  Wood  that  the  custom  was 
restricted  to  digging  in  the  waste  for  coal  for  the 
tenants'  own  consumption,  and  that  they  had  no  right 
of  digging  under  their  customary  inclosures.  In  the 
judgment  will  be  found  a  vast  body  of  learning  on  this 
subject^  which  may  be  referred  to  with  great  advan- 
tage when  a  dispute  on  this  subject  matter  occurs. 

It  has  also  been  decided  in  the  case  of  Hilton  v.  Lord 
Granville  (5  Q.  B.  701,  and  13  Law  Journal,  Q,  B. 
193),  that  a  prescription  in  the  manor  of  Newcastle- 
upon-Tyne  for  the  occupiers  or  licensees  of  the  col- 
lieries situate  within  that  manor  to  work  tLem  under 
any  messuages,  dwelling  houses,  buildings,  and  lands, 
part  of  the  said  manor,  and  to  dig  and  make  under- 
ground all  such  pits,  shafts,  &c.,  under  the  said  mes- 
suages, &c.,  as  might  be  necessary  for  that  purpose, 
and  out  of  the  mines  to  get  the  coals  and  carry  them 
away,  doing  no  more  than  necessary  for  the  purpose, 
and  paying  to  the  occupiers  of  the  surface  of  any  lands 
damaged  a  reasonable  compensation  for  the  user  of  the 
surface  of  such  lands,  for  damage  done  to  the  surface 
in  working  the  collieries,  but  without  making  compen- 
sation for  damage  occasioned  to  any  messuages,  &C.9 
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is  unreasonable,  and  cannot  be  sustained  in  law.  A 
similar  claim  by  custom  is  also  invalid.  The  custom 
and  prescription  are  equally  invalid,  whether  claimed 
in  respect  of  copyhold  or  freehold  houses. 

This  was  an  action  on  the  case  for  injury  done  to 
two  ancient  houses,  which  had  sunk  and  were  in 
danger  of  falling  in  consequence  of  the  mining  opera- 
tions. Lord  Denman,  in  delivering  the  judgment  of 
the  court,  referred  to  the  case  of  Broadbent  r.  Wilks 
(Willes  Rep.  360).  In  that  case  the  custom  set  up  that 
when  the  lord  or  his  tenants  had  sunk  coal-pits  in  the 
freehold  lands  of  Halton  they  had  been  accustomed  to 
cast  the  earth,  &c.,  coming  out  of  them  in  heaps  on  the 
land  near  to  such  pits,  there  to  remain,  and  to  place 
wood  there  for  the  use  of  such  pits,  and  to  take  and 
carry  away  with  carts  part  of  the  coals  so  placed 
there,  and  to  burn  and  make  into  cinders  other  part  of 
the  said  coals,  at  his  and  their  free  will  and  pleasure. 
Chief  Justice  Willes  observed  in  that  case  that  no 
custom  could  be  more  unreasonable.  It  might  deprive 
the  tenants  of  the  whole  profits  of  the  land.  In  the 
court  above,  after  another  argument,  it  was  again  held 
to  be  an  unreasonable  custom.  For  it  laid  a  great 
burden  on  the  land  of  the  plaintiff,  without  any  con* 
sideration  appearing,  either  public  or  pritate.  It 
savoured  of  an  arbitrary  power,  and  might  put  it  in 
the  power  of  the  lord  totally  to  deprive  the  tenant  of 
the  benefit  of  the  land,  there  being  no  restriction  of 
time.  The  word  "near"  was  too  vague  and  uncertain. 
After  thus  referring  very  particularly  to  that  case, 
Lord  Denman  continued,  "  There  can  be  no  necessity 
for  showing  by  a  comparison  of  details  that  the 
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custom  now  pleaded  is  far  more  oppressive  than  that 
which  was  thus  deliberately  condemned.  The  words 
'  at  the  will  of  the  lord '  do  not,  indeed,  appear  in  the 
present  record ;  but  such  is  the  effect  of  the  claim,  for 
the  lessee  of  the  duchy  and  his  sub-tenants  assume  the 
power  of  entering  into  any  lands  within  the  manor, 
and  searching  for  minerals,  without  any  restriction  as 
to  time  and  season,  or  the  mode  of  occupation  or 
culture.  Whatever  the  lord  can  reasonably  be  sup- 
posed to  have  reserved  out  of  his  grant,  consistently 
with  that  granty  the  usage  may  adequately  prove  that 
he  did  reserve  it.  But  a  claim  destructive  of  the 
subject  matter  cannot  be  set  up  by  him ;  and  if  the 
grant  could  be  produced,  reserving  a  right  in  the  lord 
to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
granted,  such  a  claim  must  be  rejected  as  repugnant 
and  absurd.  That  this  prescription  or  custom  has 
this  destructive  effect^  and  so  is  repugnant  and  void, 
appears  to  us  too  clear  to  admit  of  any  illustration  by 
argument.'* 

And  a  custom  for  a  lord  to  dig  mines  under  the 
wastey  without  leaving  any  support  to  the  surface  or 
making  any  satisfaction  for  the  injury  done,  is  bad. 
It  is  no  defence  to  say  that  he  has  been  accustomed 
for  20  or  40  years  to  dig  under  other  people's  land  in 
the  same  manner,  without  making  any  compensation. 
This  was  decided  in  the  case  of  Blackett  v,  Bradley 
(31  Law  J.,  Q.  B.  65)  ;  and  the  Lord  Chief  Justice 
observed  that  the  case  of  Hilton  v,  Granville,  above 
referred  to,  has  been  much  shaken  in  authority,  as  one 
of  the  positions  assumed  ia  the  reasoning  of  the  Court 
has  been  since  overruled  in  the  House  of  Lords,  in  the 
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case  of  Bowboiham  v.  Wilson   (6  E.  &  B.  593  ; 
8  E.  &  B.  123). 

In  the  Acts  for  the  Enfranchisement  of  Copyhold 
Landsy  4  &  6  Vict,  xxxy.,  and  16  &  16  Vict.  IL,  pro* 
vision  is  made  for  securing  and  settling  the  mineral 
rights.  By  the  last  statute  it  is  enacted  that  no  en- 
franchisement shall  affect  the  mineral  rights  of  the 
lords  of  manors,  or  any  tenants,  without  their  express 
consent  in  writing. 

BIGHT   TO   MINERALS  IN  COMMONS. 

The  right  of  common  is  the  right  of  taking  a  profit 
in  the  land  of  another  in  common  with  others.  Primd 
facie  the  lord  of  the  manor  is  entitled  to  all  waste 
lands  within  the  manor,  and  it  is  not  essential,  in 
order  to  support  this  primd  facie  title,  that  he  should 
show  acts  of  ownership  of  such  lands.  And  by  the 
presumption  of  law  the  exclusive  property  in  the  soil 
of  all  common  and  waste  lands  of  the  manor  is  vested 
in  the  lord.  Consequently,  the  right  of  property  in 
all  the  minerals  in  such  lands  is  in  him.  The  com- 
moner has  no  interest  in  the  soil  of  the  land  on  which 
he  has  a  right  of  common.  The  right  of  the  lord  to 
the  soil  of  the  common  lands,  in  the  absence  of  custom 
or  express  grant,  is  so  extensive,  that  it  may  even  be 
exercised  to  the  destruction  of  the  herbage,  and  pro 
tantOf  to  the  loss  by  the  commoners  of  their  privileges. 
In  the  case  of  Bateson  v.  Green  (5  T.  R.  41 1),  it  was 
held  that  the  right  of  commoners  in  a  common  may  be 
subservient  to  the  right  of  the  lord  in  the  soil :  so  that 
the  lord  may  dig  day  pits  there,  or  empower  others  to 
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do  SO,  without  leaving  siifficient  herbage  for  the  com- 
moners, if  sach  a  right  can  be  proved  to  have  been 
always  exercised  by  the  lord.  "  There  is  a  clear  dis* 
tinction,"  says  a  learned  author,*  "  between  copyhold 
lands  in  which  the  tenant  has  the  possession,  and 
common  lands  where  the  right  of  possession  is  wholly 
vested  in  the  lord.  In  copyhold  lands  he  claims  the 
right  of  property  in  mines  as  part  of  his  freehold  iD« 
heritance ;  but  he  claims  the  right  to  work  them  by 
prescription,  as  they  are  in  the  possession  of  others. 
In  common  lands  he  has  never  lost  possession  of  any 
pari,  and  that  possession,  once  absolute,  is  still  suffi- 
cient to  secure  to  him  the  full  benefit  of  his  first  rights. 
The  right  of  the  commoner  to  the  surface  is  thus  sub- 
servient to  the  right  of  the  lord  to  take  the  mineralB, 
but  the  exercise  of  that  right  must  be  bond  fide  and 
without  malice. 

^  A  prescriptive  or  an  actual  possessory  title»  which 
gives  the  right  to  the  minerals  of  a  common  to  the 
commoners,  must,  as  in  other  similar  cases,  be  evi- 
denced by  distinct  acts  of  ownership.** 

Where  the  lord  of  the  manor  has  stood  by  for  a 
long  period  and  allowed  the  tenants  to  work  the 
mines,  and  expend  large  sums  of  money,  the  Courts 
of  Equity  will  not  give  him  an  injunction  or  account 
against  the  tenants,  but  will  leave  him  to  his  legal 
remedy.  And  it  is  presumed  that  the  lord  may  lose 
his  claim  altogether  to  any  part  of  the  surface  or  soil 
of  a  conunon  by  allowing  his  title  to  be  ignored  and 
not  acknowledged  by  others.    If  a  stranger,  for  in- 

*■  Bfiinbiidge  on  Minesi  24. 
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stance,  enters  upon  a  common  and  there  works  the 
minerals  without  dispute  or  acknowledgment,  he 
would  in  due  course  of  time  secure  a  title  to  work 
them  by  prescription,  both  against  the  lord  and  the 
commoners.  The  lord  may  also  part  with  his  rights 
and  profits  in  the  common  for  a  valuable  considera- 
tion, by  his  own  express  act.  Thus,  it  appears  that 
the  right  to  the  minerals  of  a  common  may  be  vested 
either  in  the  lord  by  presumption  of  law,  or  in  the 
commoners  themselves  by  prescription,  founded  on 
custom  or  on  acts  of  ownership  ;  or  in  strangers  by 
express  grant,  or  by  sufficient  acts  of  ownershijf  in 
the  nature  of  encroachments.  By  the  2  &  3  Will. 
rV.  c.  Ixxi.  s.  1,  it  is  enacted,  that  "  Claims  to  right 
of  common,  profits  h,  prendre,  and  other  profits  (except 
tithes,  rents,  and  services),  shall  not  be  defeated  after 
thirty  years'  enjoyment,  by  showing  only  that  such 
right  was  first  enjoyed  prior  to  that  period  ;  and  after 
sixty  years  the  right  shall  be  absolute,  unless  it  ap- 
pear that  the  same  was  enjojed  by  consent  or  some 
agreement. 

But  even  when  the  rights  of  the  lord  are  not  dis- 
puted, they  may  still  co-exist  with  a  claim  on  the 
part  of  the  commoners  to  take  the  minerals.  For 
Lord  Coke  says,  "  There  be  divers  other  commons,  as 
of  estovers,  of  turbary,  of  piscary,  of  digging  for 
coals,  minerals,  and  the  like."^  But  in  such  cases  as 
admitted  claims  on  the  part  of  the  commoners  to  dig 
for  coals  or  minerals,  there  must,  by  analogy  to  other 
similar  rights,  be  some  stint  and  restriction  to  the 

♦  Coke,  litt.  122  a. 
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exercise  of  this  right.  This  point  is,  however,  a  very 
ohscure  one,  and  no  case  has  yet  been  decided  which 
indicates  the  opinion  of  the  courts  on  restriction  in 
digging  for  minerals. 

When  common  lands  are  inclosed,  and  no  special 
provision  is  made  to  the  contrary,  the  allotments  are 
freehold ;  but  a  provision  is  almost  universally  made 
that  the  allotments  shall  follow  the  nature  of  the 
tenure  of  the  land  in  respect  of  which  they  are  made. 
If  the  minerals  are  not  expressly  mentioned,  it  would 
seem  that  the  several  owners  will  be  interested  in 
them  according  to  the  nature  of  the  tenure. 

In  the  recent  Act  for  facilitating  the  inclosure, 
exchange,  and  division  of  common  lands,  8  &  9  Vict. ' 
c.  cxviii.  s.  97,  it  is  enacted,  that  when  part  o^  the 
land  to  be  inclosed  shall  be  converted  into  a  regulated 
pasture,  and  the  residue  shall  be  allotted  in  severalty, 
it  shall  be  lawful  for  the  valuer,  having  regard  to  the 
right  of  the  lord  of  the  manor,  as  it  shall  have  been 
ascertained  and  declared  by  the  provisional  order  of 
the  Commissioners,  and  with  the  consent  of  the  lord 
of  the  manor,  and  a  majority  in  value  of  the  other 
persons  interested  ;  to  direct  that  the  rights  of  the 
lord  of  the  manor,  in  and  to  all  or  any  of  the  minerals, 
stone,  &c.,  under  such  part  of  the  land  as  shall  be 
converted  into  regulated  pasture  shall  be  reserved  to 
the  lord,  and  all  the  minerals  under  the  residue  to  be 
divided  and  allotted  in  severalty,  shall  become  the 
property  of  the  owners  of  the  respective  allotments. 

Sect.  98  enacts,  that  where  the  right  to  the  mine- 
rals under  any  land  inclosed  under  this  Act  shall 
exist  as  property  distinct  and  separate  from  the  pro- 
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perty  on  the  surface,  and  shall  not  be  compensated 
upon  the  inclosure,  such  right,  and  all  auxiliaiy 
rights  and  easements,  shall  not  be  affected  bj  the  in- 
closure ;  and,  if  the  minerals  under  land  so  inclosed 
have  been  leased  as  property  distinct  from  the  pro- 
perty on  the  surface,  the  rights  of  the  lessee  shall  not 
be  affected  by  the  inclosure. 

And  by  the  late  Act,  22  &  23  Vict.  c.  xliii.  s.  1, 
it  is  enacted,  that  on  any  inclosure  where  the  minerals 
are  reserved  to  the  lord  or  other  person,  the  provisional 
order  must  in  future  specify  whether  a  right  to  enter 
the  lands  to  work  minerals  is  to  be  reserved,  and 
whether  any  compensation  is  to  be  made  for  damage 
to  the  surface.  By  sect.  2,  the  lord,  or  such  other 
person,  and  the  other  interested  parties,  may  agree  by 
what  persons  such  compensation  to  the  allottees, 
whose  sui'face  may  be  damaged,  shall  be  made,  and 
such  agreement  is  to  be  part  of  the  award.  By  sect.  3, 
when  by  the  provisional  order  the  minerals  are  reserved 
to  the  lord,  or  such  other  person,  with  a  right  to  enter 
the  inclosed  lands  to  work  the  minerals,  it  shall  be 
lawful  for  the  lord  or  such  person  to  do  all  that  is 
necessary  and  convenient  for  that  end.  By  sect.  4, 
when  the  compensation  is  to  be  made  by  the  owners 
of  the  allotments  collectively,  with  or  without  the  lord, 
or  such  person,  the  damages  are  to  be  assessed  and 
enforced  by  two  justices  in  the  manner  indicated  by 
sects.  5  and  6. 

MANORS. 

The  right  to  minerals  being  sometimes  connected 
with  manorial  rights,  a  slight  sketch  of  the  latter  may 
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be  conveniently  inserted  in  this  place.  The  present 
English  manor  derives  its  origin  from  the  feudal 
system.  A  manor  seems  to  have  been  a  district  of 
ground  held  by  a  lord  or  great  personage  who  kept  to 
himself  such  parts  of  it  as  were  necessary  for  his  own 
use,  which  were  called  demesne  lands,  and  distributed 
the  rest  to  freehold  tenants,  to  be  held  of  him  in 
perpetuity.  Of  the  demesne  lands,  again,  part  was 
retained  in  the  hands  of  the  lord,  for  the  purposes  of 
his  family ;  other  portions  were  held  in  villenage,  and 
the  residue  being  uncultivated,  was  termed  the  lord's 
waste,  and  served  for  public  roads,  and  for  common  of 
pasture  for  the  lord  and  his  tenants.  Villenage 
subsequently,  and  by  gradual  steps,  as  we  have  seen, 
was  developed  into  copyhold  tenure,  commonly  so 
called,  or  tenure  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor.  The 
mineral  rights  in  relation  to  this  particular  tenure  have 
already  been  considered.  But  the  term  copyhold  is 
taken,  in  its  largest  sense,  to  include  two  other 
varieties  of  tenure,  namely,  ancient  demesne  and 
customary  freehold.  Ancient  demesne  partakes  of  the 
baseness  of  villenage  in  the  nature  of  services,  but 
also  of  the  freedom  of  socage  in  their  certainty. 
Manors  in  ancient  demesne,  though  now  mostly  in  the 
handB  of  subjects,  were  part  of  the  royal  domain  at 
the  time  of  the  Conquest.  The  tenants  in  ancient 
demesne  possess  certain  customary  privileges,  supposed 
by  Lord  Coke  to  be  derived  from  the  indulgence 
of  the  crown  in  matters  pertaining  to  the  king's 
husbandry.  In  this  tenure  the  freehold  is  not  in  the 
lord  but  in  the  tenant,  and  it  follows  that  in  the 
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absence  of  special  custom,  prescription,  or  express 
conveyance,  the  right  to  the  minerals  will  be  in  the 
tenant. 

The  other  variety  of  the  tenure  is  called  "  customary 
freehold,"  and  exists  in  many  parts  of  the  kingdom. 
The  evidence  of  title  is  to  be  found  upon  the  court 
roUs,  and  the  entries  declare  the  holding  to  be  accord- 
ing to  the  custom  of  the  manor  ;  but  it  is  not  said  to 
be  at  the  will  of  the  lord*  Persons  holding  by  this 
tenure  are  called  "  customary  freeholders,**  yet  here 
the  freehold  is  in  the  lord,  and  the  timber  and  minerals 
belong  to  him  and  not  to  the  tenant.  The  customs  of 
these  manors  are  subject  to  great  variety,  but  for  the 
most  part  the  incidents  of  customary  freehold  are 
similar  to  those  of  ordinary  copyhold. 

The  existence  of  a  manor  is  proved  by  the  pro» 
duction  of  the  ancient  muniments  of  the  manor,  the 
court  rolls,  the  exercise  of  manorial  rights,  and  by 
reputation.  Reputation  is  also  admissible  to  prove 
the  boundaries  of  a  manor.  In  actions  by  or  against 
the  lord  of  a  manor,  the  right  usually  depends  on 
proof  of  the  particular  custom  of  the  manor,  and  of 
the  actual  enjoyment  of  that  which  is  claimed  by  or 
against  the  lord.  The  case  of  Barnes  v.  Mawson 
(which  shows  how  far  evidence  of  reputation  may  be 
carried  on  a  question  whether  the  lord  of  a  manor 
was  entitled  to  the  coals  imder  a  freehold  tenancy 
within  the  manor)  has  been  referred  to  under  the 
head  of  "  Property  in  Coal  *'  at  the  beginning  of  this 
work. 
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THE   RIGHT   TO  WORK  MINERALS. 

1.   When  the  Owner  does  not  hold  the  Surface, 

We  have  next  to  consider  in  what  cases  the  pro- 
prietor of  coal  strata  is  entitled  to  work  them,  when 
the  property  in  them  is  separated  from  that  of  the 
surface,  and  forms  a  distinct  inheritance  and  posses- 
sion.* Mineral  property  in  this  condition  is  held  either 
by  express  grant  or  exception,  or  by  virtue  of  acts  of 
ownership  which  have  created  a  prescriptive  right, 
by  lapse  of  time,  against  the  owners  of  the  surface. 
In  this  last  case  the  acts  themselves  have  established 
the  full  right  to  work.  It  is  a  general  rule  that  when 
anything  is  granted,  the  means  of  attaining  it,  and 
all  the  fruits  of  it  (so  far  as  the  power  and  estate  of 
the  grantor  extends),  are  also  granted.f  Thus  a  grant 
of  minerals  involves  also  the  power  and  right  to  enter 
and  work  them,  unless  there  is  some  restriction  in  the 
grant  itself.  Any  special  power  will  be  limited  in 
its  duration  and  consequences  by  the  particular 
expressions  which  confer  it.  In  all  well-prepared 
instruments,  compensation  is  provided  in  such  cases 
for  injuries  to  the  surface.  But  in  the  absence  of 
such  express  stipulation,  it  is  presumed  that  proper 
compensation  would  still  be  recovered,  unless  any 
words  in  the  instrument  itself  could  be  construed  to 

*  It  may  be  conyenient  to  state  that  if  A.,  the  owner  of  land, 
letsB.  open  a  shaft  to  dig  for  minerals  without  any  other  express 
stipnlatioD,  B.  is  bound  to  fence  that  shaft  (Williams  v.  Grou- 
cott,  27  J.  P.  693.) 

t  As  to  the  right  to  sink  through  an  upper  seam,  see  page  29. 
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withhold  it.*  Of  course  a  person  can  only  grant  what 
he  himself  possesses,  and,  therefore,  in  the  case  of 
minerals  under  copyhold  lands,  though  the  lord  may 
grant  the  property  in  those  minerals  to  another,  he 
cannot  grant  the  right  of  entry  to  work  them. 

2.  Rights  of  Persons  with  limited  Interests, 

A  tenant  in  tail  has  an  estate  of  inheritance,  to 
hold  to  himself  and  the  heirs  of  his  body,  or  to  him- 
self and  particular  heirs  of  his  body.  These  tenants 
in  tail,  as  they  have  estates  of  inheritance,  are  entitled 
to  commit  every  kind  of  waste,  but  this  power  con- 
tinues only  during  the  life  of  the  tenant  in  tail.  When 
it  is  said  that  tenants  in  tail  may  commit  every  kind 
of  waste,  the  meaning  is,  that  they  can  do  those  acts 
to  the  land  which  tenants  who  have  not  an  estate  of 
inheritance  cannot  legally  do.  Now,  as  waste  consists, 
amongst  other  things,  in  opening  new  mines  or  quar- 
ries, it  follows  that  a  tenant  in  tail  may  do  these  acts. 
Tenants  in  tail,  after  possibility  of  issue  extinct,  are 
also  not  impeachable  for  waste,  but,  like  tenants  for 
life,  when  their  estate  is  given  without  impeachment 
of  waste,  they  may  be  restrained  from  wilfully  des- 
troying the  estate. 

A  tenant  for  life,  without  being  authorized,  cannot 
commit  waste.  A  mortgagee  in  fee  in  possession  has 
a  right  at  law  to  commit  any  kind  of  waste,  being 
then  considered  as  the  absolute  owner  of  the  inherit 
tance ;  but  he  will  be  restrained  by  a  Court  of  Equity, 
which  will  direct  an  account  of  timber^  for  instance, 

*  Bainbridge  on  Mmes,  59. 
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cat  down,  and  order  it  to  be  applied  in  reduction  of 
the  mortgage  debt. 

Copyholders  cannot,  unless  there  be  a  special  cus- 
tom to  -warrant  it,  commit  any  kind  of  waste,  and 
every  species  of  waste  not  warranted  by  the  custom 
of  the  manor,  operates  as  a  forfeiture  of  the  copy* 
hold. 

Ecclesiastical  persons  who  hold  lands  in  right  of  a 
church,  are  disabled  from  committing  waste,  though, 
like  other  tenants  for  life,  they  have  the  right  to  take 
from  the  land  the  materials  necessary  for  repairs. 
They  cannot  legally  open  new  mines,  but  they  may 
work  those  already  open.  And  this  distinction  be- 
tween mines  already  opened  and  unopened  is  important 
in  other  cases  besides  that  of  ecclesiastical  persons. 
Lord  Coke  says,  '^  A  man  hath  land  in  which  there  is 
a  mine  of  coals,  or  the  like,  and  maketh  a  lease  of  the 
land  without  mentioning  any  mines,  for  life  or  for 
years ;  the  lessee  for  such  mines  as  were  open  at  the 
time  of  the  lease  made,  may  dig  and  take  the  profits 
thereof.  But  he  cannot  dig  for  any  new  mine  that 
was  not  open  at  the  tiipe  of  the  lease  made,  for  that 
should  be  adjudged  waste.  And  if  there  be  open 
mines,  and  the  owner  make  a  lease  of  the  land  with 
the  mines  therein,  this  shaU  extend  to  the  open  mines 
only,  and  not  to  any  hidden  mines.  But  if  there  be 
no  open  mine,  but  the  lease  is  made  of  the  land  to- 
gether with  all  mines  therein,  then  the  lessee  may  dig 
for  mines  and  enjoy  the  benefit  thereof,  otherwise 
these  words  should  be  void."*   But  this  last  proposition 

♦  Co.  Litt.  54,  b.       , 
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is  not  now  held  to  be  law.  There  is  but  little  diffe^ 
rence  in  this  respect  between  a  tenant  for  life  and  for 
years.  Both  are  now  equally  punishable  for  waste, 
and  both  may  work  mines  already  opened. 

But  a  tenant  for  lifej  without  impeachment  of  waste, 
may  open  and  dig  mines  at  his  own  pleasure,  though 
a  Court  of  Equity  would  probably  interfere  if  it  were 
shown  that  he  was  exercising  his  privilege  in  a  wanton 
or  malicious  manner.  For  every  mining  operation  is 
to  some  extent  a  destruction  of  the  property,  and  must 
be  exercised  fairly. 

A  jointress,  tenant  for  life,  is  in  the  same  situation 
as  an  ordinary  tenant  for  life,  and  may  be  with  or 
without  impeachment  of  waste.  An  estate  by  the 
curtesy,  and  an  estate  in  dower,  are  also  estates  for 
life,  and  the  holders  are  punishable  for  waste.  Co- 
parceners, joint  tenants,  and  tenants  in  conmion,  are 
also  liable  to  each  other  for  waste  ;  but  they  may  all 
concur  among  each  other  in  an  act  of  waste,  provided 
this  concurrence  includes  all.* 

The  remedies  for  waste  are  either  by  action  of 
trespass  on  the  case  in  the  nature  of  waste,  which 
may  be  brought  by  the  person  in  reversion  or  remain- 
der, for  life  or  for  years,  as  well  as  in  fee ;  or,  secondly, 
by  application  to  the  Court  of  Chancery  by  bill, 
which  will  then  not  only  direct  an  account  to  be  taken 
for  the  damage  done,  but  will  interpose,  by  way  of 
injunction,  to  restrain  the  commission  of  ftiture  waste. 
Ecclesiastical  persons  may  also  be  proceeded  against 

*  1 1  Bep.  49  a;  Denys  v.  Shuckburgh,  4  T.  &  C.  42 ;  Durham 
and  Sand.  Bail.  Co.  v.  Wawn,  3  Beav.  119. 
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for  waste  in  the  Civil  as  well  as  the  Ecclesiastical 
Courts.  It  has  been  held  that  an  action  will  lie 
against  them  for  dilapidations,  and  may  be  brought 
by  the  successor  to  a  benefice  against  his  predecessor 
or  his  representatives.  There  is  also  no  doubt  that 
the  Court  of  Chancery  may  grant  an  injunction  against 
any  ecclesiastical  person  to  stay  waste  in  cutting 
down  timber,  or  opening  new  quarries  or  mines  on 
the  glebe. 


cd 
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CHAP.  XL 


LEASES  AND  LICENCES. 


The  mineral  districts  of  Great  Britain  are  generally 
worked  under  leases  or  licences,  upon  the  construction 
and  obligations  of  which  disputes  very  commonly  arise. 
It  seems  expedient,  therefore,  to  insert  in  this  place 
a  sketch  of  the  nature  of  the  instrument  called  a  lease ; 
of  its  form  and  requisites  ;  and  the  rules  of  construc- 
tion of  the  covenants  contained  in  them. 

A  lease  is  a  contract  between  parties  by  which  the 
one  conveys  any  lands  or  tenements  to  the  other  for 
life,  for  years,  or  at  will.  But  it  is  always  necessary 
that  the  lands  or  tenements  must  be  let  for  a  less  time 
than  the  period  for  which  the  lessor  has  an  interest 
in  the  property.  The  relation  thus  created  is  generally 
expressed  by  the  phrase,  landlord  and  tenant.  A 
lease  is  usually  made  in  consideration  of  rent,  or 
some  other  annual  recompense,  to  him  who  conveys 
the  premises.'  The  lessor,  or  landlord,  has  a  reversion 
in  the  lands,  &c.,  which  are  let;  that  is,  after  the 
expiration  of  the  lease  the  land  reverts  to  him.  By 
virtue  of  this  reversion,  he  has  the  power  of  dis- 
training on  the  land  for  the  rent  which  is  agreed  upon. 
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The  ordinary  lease  is  that  for  a  term  of  years,  by 
which  lease,  a  rent,  usually  payable  in  money,  at 
stated  times,  is  reserved. 

The  words  used  in  a  lease  for  the  purpose  of  con- 
veying that  interest  in  the  lands  or  tenements  which 
constitutes  a  term  of  years,  are  **  demise,  grant,  and 
to  farm  let."  But  none  of  these  words,  though  usual, 
are  indispensable  to  the  effect  of  a  demise.  Any 
expressions  which  sufficiently  indicate  the  intention 
of  one  of  the  parties  to  divest  himself  of  the  pos- 
session for  a  determinable  period,  in  favour  of  the 
other,  are  clearly  sufficient  to  constitute  a  lease.  And 
even  the  words  "  agree  to  let,"  may  be  so  used  as  to 
amount,  in  construction  of  law,  to  an  actual  demise, 
and  are  not  necessarUy  to  be  expounded  as  a  mere 
agreement  for  a  lease.  The  words  may  run  in  the 
form  of  a  licence,  or  covenant,  or  an  agreement.  For 
a  lease  for  years  being  simply  a  contract  for  the  pos- 
session and  profits  of  the  lands  or  tenements  on  one 
side,  and  a  recompense  of  rent,  or  other  income,  on 
the  other,  if  the  words  made  use  of  are  sufficient 
to  prove  such  a  contract,  in  whatever  form  they 
are  introduced,  the  law  calls  in  aid  the  intention 
of  the  parties,  and  models  and  governs  the  words 
accordingly. 

By  the  Act  8  &  9  Vict.  cap.  106,  s.  3  (passed 
in  1845),  leases  required  by  law  to  be  in  writing 
are  made  void  at  law  unless  they  are  made  by 
deed. 

The  Statute  of  Frauds,  21  Car.  II.  c.  iii.,  enacts  that 
all  leases  or  terms  of  years  by  parol,  and  not  put  in 
writing  and  signed  by  the  parties  so  making  them, 
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shall  have  the  force  and  effect  of  estates  at  will  only  ; 
excepting,  nevertheless  (sect.  2),  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  to  two  third  parts  at 
least  of  the  full  improved  value  of  the  thing  demised. 
Yet,  notwithstanding  the  statute,  a  parol  lease  fop 
more  than  three  years  will  create  a  tenancy  from  year 
to  year.  But  a  parol  letting,  to  commence  on  a  future 
day,  for  three  years,  is  not  warranted  by  the  statute. 
If  a  landlord  lease  for  seven '  years  by  parol  (by 
which  is  meant  a  verbal  letting,  or  one  in  writing, 
but  not  under  seal,  nor  in  the  form  prescribed  by  the 
statute),  though  such  lease  be  void  by  the  statute  as 
to  the  duration  of  the  term,  the  tenant  holds  under 
the  teims  of  the  lease  in  other  respects,  as  to  the  rent^ 
the  time  when  he  is  to  quit,  &c. 

3T  WHOM  LEASES   MAY  BE   GRANTED. 

All  persons  not  under  legal  disability  may  grant 
leases  for  terms  not  inconsistent  with  the  nature  of 
their  estates,  provided  they  have  the  actual  or  con* 
structive  possession  of  the  premises,  and  not  a  mere 
right  of  entry.  The  term  granted  in  the  lease  must 
be  for  something  less  in  duration  than  the  interest  of 
the  person  granting  it.  If  made  for  the  whole  time 
it  would  rather  be  an  assignment. 

Tenants  in  tail  may  make  leases  to  bind  their 
issue,  (but  not  those  in  remainder  or  reversion,)  if  a 
fair  and  proper  rent  is  reserved,  and  the  other  condi- 
tions presciibed'by  the  statute  32  Hen.  YIU.  c.  xxviii« 
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are  observed.  So  may  a  husband  seised  in  right  of 
his  wife,  pi-ovided  she  join  in  the  lease  by  indenture. 
Such  leases  must  begin  from  the  date  of  the  deed. 
If  there  be  an  old  lease,  that  must  first  be  surren-* 
dered,  or  be  within  a  year  of  expiring.  They  must 
either  be  for  twenty-one  years,  or  three  lives,  or 
less.  They  must  be  of  corporeal  hereditaments, 
and  of  lands,  &c.,  commonly  let  for  the  last  twenty 
years  past..  The  usual  rent  for  the  last  twenty 
years  must  be  reserved;  and  these  leases  cannot  be 
made  without  impeachment  of  waste.  These  are 
statutable  leases. 

Leases  by  tenants  in  curtesy,  dower,  or  jointure, 
become  void  on  their  death,  and  the  acceptance  of 
rent  by  the  heir  does  not  make  the  lease  good. 
The  lessee  continues  to  be  mere  tenant  by  suffe- 
rance. 

The  assignees  of  a  bankrupt  have  under  6  Geo.  lY. 
c  xvi.  s.  77,  general  powers,  and  may  make  leases 
of  the  estate,  if  beneficial  to  the  creditors  ;  and  the 
same  powers  are  given  to  assignees  of  insolvents. 

Executors  and  administrators  may  either  assign 
a  term  come  to  their  hands,  or  they  may  underlet 
in  the  same  manner  as  the  deceased  person  they  re- 
present might  have  done.  But  they  must  carefully 
see  that  they  have  that  power  by  the  will. 

Mortgagors  and  mortgagees  cannot  make  leases 
to  bind  each  other's  interests.  Trustees  for  chari« 
ties  may  make  leases  provided  they  are  beneficial 
to  the  objects  of  the  trust,  but  if  otherwise,  they  may 
be  set  aside  by  a  Court  of  Equity. 

As  to  the  power  of  ecclesiastical  persons  to  grant 
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leases  of  mines  and  minerals,  two  enabling  Acts  have 
been  passed  in  the  present  reign.  By  the  statute 
21  &  22  Vict.  c.  Ivii.  it  is  enacted,  that  if  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  Ecclesiastical 
Commissioners  for  England  and  Wales,  that  all  or 
any  part  of  the  lands,  mines,  minerals,  &c,  belonging 
to  any  ecclesiastical  corporation,  which  are  by  the 
Stat.  5  &  6  Vict.  c.  cviii.  allowed  to  be  leased,  mighty 
to  the  permanent  advantage  of  the  estate  or  endow- 
ments, be  leased  in  any  manner,  or  be  sold,  or  other- 
wise disposed  of,  it  shall  be  lawful  for  any  eccle- 
siastical corporation,  aggregate  or  sole  (except  as 
in  the  previous  Act  is  excepted),  with  the  consents 
in  that  Act  mentioned,  and  with  the  approval  of  the 
said  Commissioners  signified  by  deed,  to  lease  all  or 
any  part  of  the  mines.  minerL,  &i,  belonging  to 
such  corporation,  whether  they  may  have  been 
previously  leased  or  not,  in  consideration  or  partly 
in  consideration  of  premiums,  for  such  term  and  on 
such  conditions  as  the  said  Commissioners  shall  think 
proper. 

By  the  former  Act,  in  the  case  of  a  lease  by  the 
incumbent  of  a  benefice,  the  consent  of  the  patron  is 
made  necessary,  and  he  must  also  be  a  party  to  the 
lease. 

Every  power  that  can  be  necessary  for  making 
mineral  property  available  to  the  Church  and  its 
lessees,  seems  to  be  supplied  in  these  two  statutes. 
The  special  application  of  the  proceeds  is  also  defined 
and  provided  for,  but  need  not  be  inserted  in  this 
treatise. 

Leases  of  lands  in -copyhold  capable  of  being  leased 
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may  be  granted  by  the  lord  of  the  manor  or  his  steward. 
But  copyholders  cannot  grant  leases  for  more  than  a 
year  without  licence  from  the  lord,  or  by  special  cnstomy 
without  incurring  a  forfeiture  of  their  estate.  But  a 
lease  for  a  year,  and  so  on  during  the  will  of  the  lessor, 
is  good. 

Powers  of  leasing  must  be  strictly  followed.  Leases 
executed  by  agents  in  the  name  of  the  principal,  they 
having  powers  by  deed  for  this  purpose,  are  good  to 
all  intents  and  purposes. 

As  to  what  may  be  the  subject  of  leases,  it  is 
settled  that  all  corporeal  hereditaments  may  be 
leased.  Tithes  and  tolls  may  be  leased,  and  so  may 
rights  of  common  under  certain  conditions,  and  also 
rights  of  way. 


PARTS   OF   A  LEASE. 

A  lease  by  deed  usually  contains — the  premises; 
2,  the  habendum ;  3,  the  reddendum  ;  4,  the  covenants ; 
and,  lastly,  any  proviso,  or  condition. 

The  premises  contain  the  name  of  the  lessor  and 
lessee ;  the  consideration ;  a  description  of  the  thing 
demised,  in  express  words,  or  in  such  a  way  that  by 
reference  it  may  be  reduced  to  a  certainty ;  and  the 
exception  or  thing  excepted,  if  any.  The  recitals 
also  (or  statements  of  facts  admitted  by  both  parties, 
which  it  is  thought  expedient  to  record  in  the  deed), 
are  contained  in  this  early  part  of  the  lease  ;  and  the 
date  of  the  instrument,  which  cannot  be  post-dated^ 
but  may  be  ante-dated  as  £ar  back  as  the  parties  please. 
The  consideration. must  be  either  ^^good,"  as  natural 
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affection,  or  "  valuable/'  as  money  and  the  like.  In 
leases  it  is  commonly  the  annual  rent. 

With  respect  to  the  description  of  the  thing  demised, 
it  may  be  convenient  to  state  that  the  word  "  land " 
comprehends,  in  its  legal  signification,  any  ground, 
soil,  or  earth  whatsoever.  It  legally  includes,  also, 
all  houses  and  other  buildings  ;  and  any  ground  which 
is  covered  with  water.  "  Land,"  also,  in  its  legal 
meaning,  has  an  indefinite  extent  upwards  as  weU  as 
downwards.  So  that  it  includes,  not  only  the  iace  of 
the  earth,  but  everything  under  it  or  over  it.  There- 
fore, if  a  man  grants  all  his  "  lands,"  he  thereby  grants 
all  his  mines  of  metal  and  other  fossils,  his  woods,  his 
waters,  and  his  houses,  as  well  as  his  fields.  Not  but 
that  the  particular  names  of  the  things  are  equally 
sufiicient  to  pass  them ;  but  the  distinction  is  this,  that 
by  the  name  of  a  croft,  &c.,  nothing  else  will  pass  but 
what  falls  strictly  under  that  term,  but  l^y  the  name  of 
"  land  "  everything  terrestrial  wiU  pass.  The  words 
^'  more  or  less "  must  be  confined  to  a  reasonable 
deviation  only  from  the  description.* 

If  the  thing  described  be  sufficiently  ascertained, 
it  is  sufficient,  though  all  the  particulars  are  not  true. 
Whatever  constitutes  the  essence  of  the  thing  granted, 
or  is  part  of  it,  will  pass  with  it,  though  it  be  acci- 
dentally severed  at  the  time  of  the  lease. 

When  all  the  minerals  within  certain  lands  are  the 
subject  matter  of  the  lease,  no  dispute  can  well  arise, 
except  with  respect  to  boundaries.  But  in  some  casea 
only  particular  strata  or  deposits  are  demised.    In  the 

*  Step.  Black.  L  158. 
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case  of  coal  there  is  much  less  difficulty  than  in  that 
of  metalliferous  veins.  Yet  it  sometimes  happens  that 
the  stratification  is  disturbed.  An  upper  stratum  of 
coal  may  be  depressed  so  as  apparently  to  correspond 
with  a  lower  stratum ;  and  the  lower  but  adjacent 
strata  may  in  their  character  closely  resemble  the 
upper  one.  The  utmost  care,  therefore,  should  be 
taken  in  a  lease  to  render  the  description  as  clear  and 
intelligible  and  accurate  as  possible. 

After  describing  the  subject  matter,  the  lease  usually 
proceeds  to  grant  full  liberty  to  work  the  mines.  It  is 
true  that  the  right  to  work  mines  is  necessarily  inci-> 
dent  to  the  grant  without  any  express  authority  for 
that  purpose,  but  it  is  always  preferable  to  leave  no 
room  for  dispute.  In  the  case  of  Goold  v.  The  Great 
Western  Deep  Coal  Company  (29  J.  P.  820),  it 
appeared  that  an  upper  seam  of  coal  was  leased  to  A* 
with  the  reservation  of  the  right  to  lease  the  under- 
lying seams  to  other  parties,  to  be  worked  so  as  not  to 
impede  or  injui'e  the  working  of  the  upper  veins.  It 
was  held  that  the  right  was  thereby  impliedly  reserved 
to  open  a  shaft  through  the  upper  seam,  for  the  pur-« 
pose  of  working  the  lower  seam,  and  that  the  restric-* 
tion  upon  the  mode  of  working  applied  only  to  the 
seam  when  reached,  and  not  to  the  mode  of  reaching 
it.  But  all  other  rights  must  be  expressly  mentioned. 
The  required  rights  of  way  should  be  stipulated  for, 
and  not  left  to  be  implied  from  the  grant.  And  in 
mineral  districts  the  owner  of  the  land  should  make 
such  reservations  with  respect  to  rights  of  way  as  may 
seem  to  be  probably  required  for  future  mining  opera* 
tions.     Way-leaves  are  sometimes  of  great  value,  and 
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when  they  may  probably  be  required,  they  should  be 
reserved  in  all  farming  leases.  Every  prudent  lessee 
should  secure  to  himself  all  necessary  rights  of  way, 
as  well  from  other  persons  as  from  the  grantor,  before 
he  begins  to  work.* 

If  any  parts  or  rights  are  to  be  excepted,  they 
should  be  i^et  out  and  described  before  the  insertion 
of  the  habendum,  as»  for  instance,  different  strata 
from  those  demised,  rights  of  way  above  and  below 
the  surface,  &c.  &c. 

The  habendum  is  that  part  of  the  lease  which  begins 
with  ^*  To  have  and  to  hold."  Its  office  is  to  fix  the 
number  of  years  for  which  th^  lease  is  to  continue,  if 
it  be  for  years ;  and  if  it  be  for  lives,  it  states  the 
number,  names,  and  description  of  the  lives  during 
which  it  is  to  run.  In  short,  it  defines  the  quality  and 
the  quantity  of  the  estate.  If  the  lease  is  granted  for 
seven,  fourteen,  or  twenty-one  years,  or  other  diffe- 
rent periods,  then,  in  the  absence  of  any  further  stipu- 
lation, the  lessee  only  has  the  choice  at  which  of  the 
periods  the  lease  shall  end.  When  there  are  more 
lessees  than  one,  the  habendum  should  express  whether 
they  are  to  take  as  joint  tenants,  or  as  tenants  in 
common. 

The  reddendum,  or  reservation  of  rent,  is  a  clause 
in  the  lease  by  which  the  lessor  reserves  some  new 
thing  to  himself  out  of  that  which  he  had  granted 
before.  It  is  usually  made  by  the  words  **  yielding 
and  paying,"  or  similar  expressions.  It  must  be  by 
certain  and   apt    words.    Thus,  a  lease   for  years, 

*  Bainbridge  on  Mines,  20O. 
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reserving  rent "  after  the  rate  *'  of  £18  a  year,  is  void 
for  uncertainty.  It  must  be  of  some  other  thing 
issuing  out  of  the  thing  granted,  and  not  a  part  of 
the  thing  itself,  for  that  would  be  an  exception  out  of 
the  thing  granted,  and  not  a  rent.  Therefore  the 
reservation  in  a  mineral  lease,  of  some  proportion  of 
the  mineral  in  its  natural  state,  is  not  strictly  a  rent, 
but  an  exception.  There  can  be  no  distress  for  such 
a  species  of  rent.  Whereas,  the  "reservation  ou^ht 
properly  to  be  of  such  a  thing  as  that  the  grantor  may 
have  the  resource  of  distraining  for  it,  even  without 
special  stipulation. 

"  In  mines  of  coal  the  rent  is  usually  in  money,  and 
in  many  instances  is  made  to  vary  with  the  market 
price  of  the  article.  In  the  coal  districts  of  the  north 
of  England,  the  demise  is  usually  made  subject  to  an 
annual  certain  rent,  and  also  to  what  is  called  a  ten- 
tale  rent.  Sometimes  a  rent  of  a  certain  sum  of 
money  for  every  ton  is  payable  ;  but  in  case  the  rent 
thus  payable  shall  not  amount  to  a  certain  sum  in 
every  year  or  part  of  a  year,  then  the  deficiency  is  to 
be  made  up  by  a  further  payment,  unless  the  mine 
shall  be  incapable  of  producing  to  the  extent  which 
would  be  required  for  yielding  the  landlord's  rent. 
The  lessee  is  still  left  at  liberty,  during  any  subse- 
quent period  of  his  lease,  to  work  a  quantity  of  coal 
equal  to  such  deficiency,  without  further  payment. 
In  other  districts  a  distinct  proportionate  part — as 
one- seventh — of  the  money,  realised  by  the  sale  of 
the  coals  raised  is  reserved,  with  such  an  additional 
sum,  if  required,  as  may  always  yield  to  the  lessor  a 
certain  fixed  rent,  unless  the  mines  are  incapable  of 
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producing  a  specified  number  of  tons  in  the  week. 
This  proposition,  however,  varies  indefinitely,  ac- 
cording to  the  nature  of  the  operations,  the  supposed 
risk,  the  amount  of  expenditure,  and  the  general 
circumstances.  Special  rents  or  renders  are  fixed  for 
outstroke  rights,  way-leaves  for  general  purposes, 
and  other  privileges."  * 

There  is  some  difference  between  the  usual  forms  of 
colliery  leases  in  the  north  of  England  and  those  of 
the  great  Welsh  coal-field.  The  term  is  generally 
shorter — and  separate  rents  are  sometimes  reserved 
in  respect  of  the  use  of  the  shaft,  way-leaves  over  the 
surface,  and  underground  way-leaves  and  outstroke. 
In  Wales  these  are  in  general  included  in  the  "  way- 
leave."  The  reservation  of  the  royalties  is  often 
expressed  in  a  different  form. 

When  lands  are  let  with  the  mines  it  is  usual  to 
reserve  a  surface  rent,  without  reference  to  the 
mines. 

The  covenants  come  next.  The  word  "  covenant  '* 
means  a  clause  of  agreement  in  a  deed,  by  which 
either  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform,  or  give  some- 
thing to  the  other,  or  to  abstain  from  some  act  which, 
if  done,  would  be  prejudicial  to  another.  The  general 
principle  is  clear,  that  the  landlord  may  annex  what-> 
ever  condition  he  pleases  to  his  grant,  provided  it  is 
not  illegal  or  unreasonable.  A  covenant  is  either 
expressed  or  implied.  It  exists  either  in  fact  or  by 
construction  of  law.      An  express  covenant  is  an 

*  Bunbridge  on  Mines,  203. 
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agreement  by  deed  in  writing,  sealed  and  delivered. 
An  implied  covenant  is  that  which  the  law  implies 
from  the  relation  established  between  the  parties  by  a 
particular  deed,  though  it  be  not  expressed  in  words. 

No  particular  technical  words  are  requisite  to  con- 
stitute a  covenant.  Any  words  which  import  an 
agreement  are  sufficient,  when  embodied  in  a  deed 
properly  executed.  A  covenant  gives  to  the  cove- 
nantee and  his  representatives,  in  case  of  its  breach, 
a  right  of  action  for  damages,  against  the  cove- 
nantor and  his  representatives. 

As  to  the  construction  of  covenants,  the  general 
rule  is,  that  aU  contracts  are  to  be  taken  according 
to  the  intent  of  the  parties,  expressed  by  their  own 
words.  If  there  is  any  doubt  upon  the  sense  of  the 
words,  such  construction  shall  be  adopted  as  is  most 
strong  against  the  covenantor.*  Deeds,  including,  of 
course,  leases  by  deed,  being  the  highest  description  of 
private  written  documents,  are  themselves  the  best 
evidence  of  the  facts  which  they  contain,  and  of  their 
makers'  intentions.  In  their  construction,  regard 
must  be  had  to  all  their  parts ;  and  general  words 
may  be  restrained  by  particular  recitals.  If  a  deed 
operates  two  ways,  the  one  consistent  with  the  intent 
of  the  party,  and  the  other  repugnant  to  it,  the 
courts  will  put  such  a  construction  on  it  as  to  give 
ef^t  to  such  intent. 

When  a  material  word  appears  to  have  been 
omitted  in  a  lease  by  mistake,  and  other  words  can- 
not have  their  proper  effect  unless  it  be  introduced, 

*  See  next  chapter. 
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such  a  lease  must  be  construed  as  if  that  word  were 
inserted,  although  the  passage  in  which  it  ought  to 
stand  conveys  a  distinct  meaning  without  it. 

Admission  of  Parol  Evidence. — The  general  rule 
with  regard  to  the  admission  of  parol  evidence, 
to  explain  the  meaning,  or  to  add  to,  vary,  or 
alter,  the  express  terms  of  a  deed,  is  that  it  shall 
not  be  admitted,  except  where  (although  the  deed 
is  clearly  enough  expressed)  some  ambiguity  arises 
from  extrinsic  circumstances  ;  where  the  language 
of  a  charter  or  deed  has  become  obscure,  and  the 
construction  doubtful  from  antiquity ;  where  the 
grant  appears  uncertain  from  want  of  acquaintance 
with  the  grantor's  estate  ;  where  it  is  important  to 
show  a  different  consideration  consistent  with,  but 
not  repugnant  to,  that  stated  in  the  deed;  when  it 
becomes  necessary  to  show  a  different  time  of  delivery 
from  that  at  which  the  deed  purports  to  have  been 
made  ;  where  it  is  sought  to  prove  a  customary  right 
not  expressed  in  the  deed,  not  inconsistent  with  its 
stipulations,  or,  lastly,  where  fraud  or  illegality  in  the 
formation  of  the  deed  are  relied  on  to  upset  it. 

If  a  clause  in  a  deed  is  so  ambiguously  or  defectively 
expressed  that  a  court  of  justice  cannot,  even  by 
reference  to  the  context,  collect  the  meaning  of  the 
parties,  it  will  be  void  on  account  of  uncertainty.* 

Covenants  for  the  payment  of  the  stipulated  rent, 
and  for  the  quiet  enjoyment  of  the  lessee,  will  be 
implied  by  law.  The  covenants  that  ought  to  be  in- 
troduced, in  general,  into  a  mining  or  colliery  lease, 

*  Woodfairs  Landlord  and  Tenant. 
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are  these  :  By  the  lessee,  that  he  will  pay  the  rents, 

taxes,   and    outgoings,    and   make   compensation  for 

damage   and  spoil  done  to  the  lands   and  grounds  ; 

to  work  the  colliery  in  a  proper  manner  according  to 

the  regular  course  ;   to  deliver  monthly  accounts  to 

the  lessor  ;  keep  plans  of  the  workings ;    cause  the 

coals  to  be  weighed  ;  allow  the  lessor  or  his  agents  to 

inspect  the  works,  and   also  the  books ;    to  leave  a 

barrier  of  a  certain  width  against  any  other  colliery 

adjoining  the  same  ;  and  not  do  any  act  whereby  the 

colliery  may   be   injured ;    to  yield  up  the  premises 

quietly  at  the  end  of  the  term  in  good  condition  ; 

that  the  lessor  may  sink  shafts,  &c.,  a  certain  time 

before  the  expiration  of  the  term  ;    permit  the  lessor 

to  enter;    not  assign   or  underlet  without   leave   in 

writing;  with  special  stipulations  in  some  cases  as 

to  working  the  seams   in  specified  proportions,  and 

paying  an  additional  rent  for  a  greater  proportion  of 

coal  got  out  of  a  particular  seam  ;   and  not  to  take 

more  than  a  certain  proportion  out  of  certain  seams  ; 

and  to  sink  certain  pits  to  a  certain  seam,  and  raise 

the  coal  at  those  pits  from  that  seam,  &c.  &c. 

The  lessor  covenants  for  quiet  enjoyment ;  and  the 
other  objects  and  intentions  of  the  parties  are  usually 
effected  by  provisoes  or  conditions. 

These  differ  from  covenants  in  being  binding  on 
both  parties.  But  mutual  covenants  may  be  intro- 
duced to  effect  these  purposes.  Conditions  are  either 
precedent  or  subsequent.  When  a  condition  must  be 
performed  before  the  estate  can  commence,  it  is  called 
a  condition  precedent ;  as  where  the  lessor  grants  to 
his  lessee  for  years  that  on  payment  of  £100  within  the 
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term,  he  shall  have  the  fee  simple,  this  is  a  condition 
precedent,  and  the  fee  will  not  pass  till  the  £100  be 
paid.  But  if  a  man  grants  an  estate  in  fee  simple, 
reserving  to  himself  and  his  heir  a  certain  rent,  and 
that  if  that  rent  be  not  paid  at  the  time  specified,  it 
shall  be  lawful  for  him  to  re-enter  and  make  void 
the  estate  granted ;  here  the  grantee  has  an  estate 
upon  condition  subsequent,  which  may  be  made  void 
if  the  condition  is  not  performed.*  Conditions,  as  well 
as  covenants,  are  to  be  construed  according  to  the 
real  intentions  of  the  parties.  The  usual  provisoes  are, 
that  the  lessor  is  to  have  the  option  of  purchasing  the 
stock,  tools,  materials,  and  machinery,  at  a  fair  valua- 
tion, or  otherwise  the  lessee  is  to  be  entitled  to  remove 
them ;  for  re-entry  on  non-payment  of  rent,  and  for 
referring  disputes  to  arbitration. 

In  leases  of  collieries  it  is  also  conunon  to  insert 
provisoes  that  the  lessee  shall  not  be  bound  to  work 
through  creeps,  old  waste,  &c.,  that  the  lessee  may 
lay  waggon  ways,  staiths,  spouts,  &c.,  with  an  option 
to  the  lessor  to  take  them  at  a  valuation  at  the  end  of 
the  term  ;  for  power  to  the  lessor  to  distrain  for  rent ; 
and  that  the  lessee  within  a  certain  time  from  the  end 
of  the  term  may  take  away  all  coals  then  at  the  bank, 
&c.  Conditions  are  most  properly  created  by  using 
the  words  "  on  condition  ;"  but  the  word  commonly, 
and  as  effectually  made  use  of,  is  "  provided.'' 

It  is  also  usual  to  introduce  a  power  for  the  lessee 
to  put  an  end  to  the  term  at  the  end  of  any  one  year, 
or  at  certain  specified  periods.    And  in  some  leasee  of 

*  Steph.  Blackstone,  i.  277. 
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coal  mines,  it  is  agreed  that  during  any  suspension 
of  the  works  by  unavoidable  accident,  the  rents  shall 
cease  to  be  payable,  and  that  in  case  of  a  partial  sus- 
pension the  rents  shall  be  apportioned;  that'  the 
mines  may  be  shown  within  a  certain  time  from  the 
expiration  of  the  lease  to  parties  desirous  of  becoming 
the  tenants  ;  that  the  lessor,  if  required,  will  grant  a 
new  lease  to  the  same  party ;  and  that  the  lessee 
shall  erect  certain  specified  buildings  and  machinery. 

It  is  customary  to  introduce  covenants  by  the  lessor 
for  quiet  enjoyment  and  for  further  assurance.  A 
learned  writer  suggests  that  it  would  be  very  proper 
for  him  to  enter  into  covenants  for  title  also,  on  the 
ground  that  when  much  capital  is  laid  out  by  the 
lessees  they  may  be  really  regarded  as  purchasers. 
And  when  no  investigation  into  title  takes  place,  as 
is  frequently  the  case,  there  is  the  more  reason  for  the 
insertion  of  such  a  covenant. 

A  form  of  the  lease  of  a  colliery  will  be  found 
inserted  in  the  Appendix,  and  another  of  the  lease  of 
a  way-leave. 

Licences, — ^It  is  important  to  keep  in  mind  that  a 
lease  which  gives  an  exclusive  interest  must  be  dis- 
tinguished from  a  mere  licence.  Thus  a  grant  that  it 
shall  be  lawful  for  a  man,  his  heirs  and  assigns,  at  all 
times  to  enter  upon  the  lands  to  search  and  dig  for 
coal,  is  only  a  licence,  and  conveys  no  interest  so  as 
to  enable  the  grantee  to  exclude  the  grantor  from 
getting  coal.*  And  where  the  owner  of  the  fee 
granted  by  indenture  to  A.  and  his  partners  liberty 

*  Cheetham  v.  Williamson,  4  East,  469. 
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to  dig  for  metals  throughout  certain  lands,  with  spe- 
cified powers  of  working,  excepting  to  the  grantor 
certain  liberties  for  driving  adits,  &c.,  for  the  term  of 
twenty-one  years  ;  and  in  the  indenture  were  con- 
tained covenants  by  the  lessee  for  the  payment  of  a 
royalty,  and  other  covenants,  and  a  proviso  for  re- 
entry on  non-performance, — ^it  was  held  that  this  deed 
was  a  mere  licence.* 

Distinction  between  Lease  and  Agreement, — Some 
of  the  leading  cases  on  the  subject  of  the  present 
chapter  are  the  following.  It  is  often  a  matter  of  dis- 
pute whether  an  instrument  is  an  agreement  for  a  lease 
or  an  actual  lease.  The  case  of  Doe  d,  Morgan  and 
others  v.  Moi*gan  and  Powell  (14  Law  Joum.  C.P.  5) 
contains  the  doctrine  on  this  point  in  very  clear 
language.  The  instrument  then  in  question  ran  as 
follows :  "  M.  T.  D.  hereby  agrees,  for  himself,  his 
administrators,  and  executors,  to  let  and  grant  a 
lease  to  M.  W.  and  W.  of  the  coal,  iron  mine,  &c., 
imder  the  property  there  mentioned,  at  9d,  per  ton 
for  coal,  &c.,  for  the  term  of  seventy  years  from  the 
2nd  of  February,  and  that  so  much  royalties  as  will 
amount  to  £60  a  year  be  worked  or  paid  for  during 
the  term,  which  rent  is  to  commence  in  a  year  from 
the  time  a  pit  is  sunk  through  the  four-foot  coal,  with 
power  to  work  the  said  minerals ;  and  to  deposit  rub- 
bish and  making  a  wharf  as  is  usually  granted  in  such 
leases  of  a  similar  nature ;  and  by  W.  T.  D.  power 
was  given  to  the  lessees,  on  giving  six  months'  notice, 
to  quit  the  same,  &c.  &c.,  the  lessees  bound  them- 

*  Doe  dem.  Hanley  v.  Wood,  a  B.  &  Aid.  724. 
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selves  to  commence  sinking  a  pit  before  the  24th  of 
June  next ;  and  the  said  M.  T.  D.  engages  to  sign  a 
lease  on  the  said  terms,  as  soon  as  it  can  be  prepared." 
Chief  Justice  Tindal  said  that  "the  courts  are  to 
judge  of  the  intention  of  the  parties  in  construing  an 
instrument  of  this  nature,  and  for  this  purpose  they 
are  to  look  at  the  instrument  itself,  and  at  the  subject 
matter  of  the  intended  demise  ;  but  I  am  not  prepared 
to  say  they  can  look  further.  In  discovering  the  in- 
tention of  the  parties  to  this  instrument,  it  is  import- 
ant to  consider  first,  whether  it  contains  any  words  of 
actual  demise  ;  and  secondly,  whether  possession  was 
actually  given  at  the  time  of  the  instrument  being 
made."  Mr.  Justice  Erie  said,  "  In  order  to  discover 
the  intention  of  the  parties,  we  are  to  look  at  the 
words  of  the  instrument,  and  the  state  of  the  premises. 
Looking  at  the  premises,  they  are  of  a  nature  which 
peculiarly  require  a  more  formal  instrument.  Looking 
at  the  instrument,  both  parties  would  suffer  if  this 
were  construed  to  be  a  lease.  There  would  be  no 
certainty  of  any  rent  ever  being  payable  to  the  laud- 
lord,  and  there  would  be  no  means  of  access  to  the 
mineral  demised  to  the  tenants.  It  would  be  essential 
to  the  tenants  to  have  the  right  of  depositing  rubbish, 
and  of  a  wharf,  but  this  instrument  would  not  operate 
to  pass  such  a  right.  There  is  also  no  time  stipulated 
for  taking  possession,  for  though  the  tenants  are  to 
commence  sinking  a  pit  before  the  24th  of  June,  yet 
if  before  that  time  the  lessor  had  prepared  a  lease, 
and  the  lessees  found  he  had  no  title,  the  lessees 
would  be  discharged  from  their  stipulation.     Upon 
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these  grounds  and  others,  I  think  this  instrument  is 
an  agreement  only.'* 

The  allusion  to  the  right  of  laying  rubbish,  and 
making  a  wharf,  not  being  passed  by  this  instrument,  is 
founded  upon  the  rule,  that  these  rights  are  in  the  na- 
ture of  easements,  and  that  easements,  being  incorporeal 
hereditaments,  can  only  be  eifectually  passed  by  deed. 

In  the  case  of  Doe  dera.  Wood  and  another  v,  Clark 
(14  Law  Journ.  Q.  B.  233),  Mr.  Justice  Pattison  said : 
"  In  order  to  constitute  any  particular  instrument  a 
lease,  and  not  an  agreement  for  a  future  lease,  we 
must  be  able,  looking  at  it,  to  say  confidently,  when 
the  interest  of  the  tenant  is  to  conmience." 

If  there  be  a  power  of  re-entry  after  a  notice  to  be 
given  to  the  persons  who  work  the  mines,  the  form  of 
that  notice  must  be  strictly  followed.  Thus,  in  the 
case  of  Musket  v.  Hill  (5  Bing.  N.C.  694),  there  was 
a  proviso  in  a  licence  that  if  the  grantee  (after  notice 
to  work  the  mines  effectually,  according  to  the  lawis 
of  good  mining)  should  fail  to  keep  six  miners  at  work, 
and  that  if  notice  in  writing  should  be  given  of  .the 
grantor's  intention  to  avoid  the  licence  because  of 
such  failure,  then,  after  a  month,  it  should  be  lawful 
for  the  grantor  to  re-enter,  &c. ;  and  the  grantor  gave 
notice  to  the  gi*antee  that  unless  he  kept  six  miners  at 
work  he  would  re-enter  after  a  month, — it  was  held 
that  such  notice  did  not  avoid  the  licence. 

Where  there  was  a  proviso,  determining  the  lease, 
if  the  tenant  should  at  any  time  cease  working  two 
years,  and  he  did  cease  for  two  years  ;  and  the  lessor 
afterwards  received  rent, — it  was  held  that  the  lease 
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was  only  voidable  at  the  option  of  the  lessor,  and  that 
he  might  put  an  end  to  the  lease  upon  any  cessation 
to  work  commencing  two  years  before  the  day  speci- 
fied in  the  declaration.* 

In  another  casef  a  licence  had  been  granted  to  the 
defendant  to  enter  upon  certain  lands  to  dig  for  ore, 
for  a  term  of  21  years.  There  was  a  proviso  that  if 
he  ceased  to  work  the  mines  for  six  months,  or  broke 
any  other  of  the  covenants  in  the  licence,  then  the 
indenture  should  cease,  determine,  and  be  utterly 
void,  and  of  no  effect.  It  was  held  that  the  word 
void  was  to  be  construed  to  mean  voidable,  and  that 
some  act  of  the  lessor  to  show  his  intention  and 
determination  to  put  an  end  to  the  licence,  and  en- 
force the  forfeiture,  was  necessary  for  that  purpose. 

Acceptance  of  Rent  after  Forfeiture. — ^The  general 
rule  is  that  a  forfeiture  of  a  lease  is  waived  by  the 
landlord  accepting  rent  after  the  occurrence  of  the 
fact  which  constitutes  the  forfeiture,  provided  th6  fact 
was  known  to  the  lessor  at  the  time. 

Waiver. — But  if  a  lessor  elects  to  waive  his  power 
to  forfeit  the  lease  on  one  occasion,  he  may,  of  course, 
take  advantage  of  another  opportunity  to  do  so,  if  a 
subsequent  act  of  forfeiture  occurs.  And  if  the  cove- 
nant is  a  continuing  one  (such  as  a  covenant  to  insure 
and  continue  insured  certain  premises),  a  breach 
subsequent  to  the  waiver  will  entitle  the  lessor  to 
rc'-enter. 

*  Doe  d.  Bryan  v.  Banks,  4  B;  &  Aid.  491. 
f  BoberU  v.  Davey,  4  B.  &  Adol.  665. 
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If  a  lessor  perceives  a  continued  act  of  forfeiture, 
there  is  no  waiver  without  some  distinct  act  on  his 
part ;  but  if  he  permits  the  tenant  to  lay  out  money 
in  improvements  it  will  be  a  question  for  the  jury  to 
say  whether  such  evidence  would  amount  to  proof  of 
his  sanction  and  concurrence.  So,  where  a  landlord 
finding  the  premises  out  of  repair,  gave  the  tenant 
three  months'  notice  to  repair  according  to  his  cove- 
nant, it  was  held  in  the  case  of  Doe  d,  Morecroft  v. 
Meux  (4  B.  &  C.  606),  that  he  could  not  maintain 
ejectment  for  a  forfeiture  until  three  months  had 
elapsed,  and  also  that  the  notice  was  a  waivw  of  the 
breach  of  the  covenant  to  repair. 

But  there  can  be  no  doubt  that  an  act  of  forfeiture, 
however  clear,  may  be  waived  by  a  distinct  act  of 
the  lessor,  as,  for  instance,  by  accepting  or  distrain- 
ing for  rent,  or  bringing  an  action  for  the  payment  of 
rent,  when  it  has  accrued  due  since  the  act  of  for- 
feiture was  complete.  But  it  is  obvious  that  this  rule 
will  not  apply,  except  in  cases  where  the  landlord 
knew  that  the  act  of  forfeiture  had  taken  place,  unless, 
indeed,  the  condition  be  of  such  a  nature  as  to  be 
equally  within  the  knowledge  of  both  lessor  and  lessee. 
The  act  relied  on  as  amounting  to  a  waiver  is  matter 
of  evidence  only,  as  to  the  intent  and  meaning  and 
knowledge  with  which  it  was  done,  to  be  left  for  the 
opinion  of  the  jury  under  the  whole  circumstances  of 
the  case.  A  distress  for  rent  will  only  amount  to  an 
acknowledgment  of  a  tenancy  up  to  the  day  of  the  dis- 
tresSy  and  a  waiver  of  any  forfeiture  up  to  that  time.* 

*  Wood£edl,  Landlord  and  Tenant 
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Re-entry. — We  proceed  to  consider  how  the  land- 
lord maj  exercise  his  right  to  put  an  end  to  the 
lease  after  an  act  of  forfeiture.  If  the  act  of  forfeiture 
be  the  non-payment  of  rent,  an  actual  demand  of  the 
rent  must  bo  made  previously  to  commencing  an 
action  of  ejectment  for  the  exact  amount  due,  and  on 
the  very  day  when  it  becomes  payable,  and  with 
other  formalities  Which  it  is  difficult  to  fulfil  ac- 
curately. But  if  the  lease  contains  a  power  of  re- 
entry for  non-payment  without  further  demand^  after 
the  rent  is  in  arrear  a  certain  number  of  days,  then 
the  landlord  may  maintain  an  action  of  ejectment 
without  an  actual  re-entry  or  demand  of  rent.  And 
under  the  statute  4  Geo.  2.  c.  xxviii.  s.  2,  the  landlord 
cannot  maintain  ejectment  for  non-payment  of  rent, 
if  there  be  a  sufficient  distress  on  the  premises 
demised.  It  is  also  to  be  observed  that  an  actual 
entry  upon  an  estate  generally  is  an  entry  for  the 
whole,  and  if  it  be  for  less  it  should  be  so  defined 
at  the  time.  It  is  not  absolutely  necessary  that  there 
should  be  an  actual  entry  by  the  grantor  to  put  an 
end  to  the  estate  granted.  The  object  may  be 
effected  by  the  entry  of  persons  claiming  interests  or 
authority  under  the  grantor. 

Relief  in  Equity. — Cases  of  forfeiture  are  jealously 
considered  by  courts  of  law  and  equity.  Formerly  a 
lessee  might  be  relieved  from  the  forfeiture  by  an  offer 
of  the  rent  at  any  time,  even  after  an  action  of  eject- 
ment had  been  brought.  But  by  the  statute  4  Geo.  11. 
Co  xxviii.,  it  is  enacted  that,  if  the  tenant  shall  sufier 
judgment  and  execution  without  paying  the  rent  and 
arrears  with  costs,  and  without  filing  any  bill  for 
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relief  in  equity  within  six  calendar  months  after  the 
execution^  he  shall  be  barred  from  relief.  But  if  at 
any  time  before  the  trial  he  shall  pay,  or  tender  the 
rent  and  costs,  the  ejectment  shall  be  stayed. 

The  general  rule  is,  that  relief  will  be  given  against 
forfeiture  by  breach  of  covenant  by  the  lessee  when 
compensation  can  be  made.  And  as  against  a  clause 
of  re-entry  (that  is,  the  right  to  eject)  for  breach  of  a 
certain  class  of  covenants,  relief  in  equity  is  not  limited 
to  mere  cases  of  accident,  but  is  granted  even  against 
negligence  and  voluntary  acts.  But  there  is  no  relief 
against  a  forfeiture  by  breach  of  a  covenant  not  to 
assign  without  a  licence,  nor  by  breach  of  a  covenant 
to  keep  premises  insured.  A  form  of  proviso  will  be 
found  in  the  Appendix  which  places  re-entry  on  a  very 
fair  and  reasonable  basis.  The  author  is  indebted  for 
this  useful  form  to  D.  Bandall,  Esq.,  of  Neath,  who  is 
conversant  with  the  letting  of  mineral  property. 

For  a  great  number  of  years  it  has  been  considered 
to  be  law  that  if  a  lessee  may  not,  by  the  terms  of  his 
lease,  assign  his  interest  without  a  licence  so  to  do, 
yet,  if  he  did  so  obtain  a  licence  to  assign  once,  the 
condition  was  gone,  and  the  assignee  might  again 
assign  without  licence.  This  difficulty  has  now  been 
put  an  end  to  by  the  legislature.  It  is  enacted  by  the 
22  &  23  Vict.  c.  XXXV.  s.  1,  that  ^*  where  any  licence 
to  do  any  act  which  without  such  licence  would  creftte 
a  forfeiture  or  give  a  right  to  re-enter^  under  a  con- 
dition or  power  reserved  in  any  lease,  &c.,  shall^  after 
the  passing  of  the  Act,  be  given  to  any  lessee  or  his 
assigns,  it  shall,  unless  otherwise  expressed,  extend 
only  to  the  permission  actually  given,  or  to  any  specific 
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breach  of  any  proviso  or  covenant,  or  to  the  actual 
assignment,  under  lease,  or  other  matter  thereby  speci- 
fically authorised  to  be  done,  but  not  so  as  to  prevent 
any  proceeding  for  any  subsequent  breach  (unless 
otherwise  specified  in  such  licence)  ;  and  all  rights 
under  covenants  and  powers  of  forfeiture  and  re-entry 
in  the  lease  contained  shall  remain  in  full  force  and 
virtue  as  against  any  subsequent  breach  of  covenant 
or  condition,  &c.,  not  specifically  authorised  or  made 
dispunishable  by  such  licence,  &c.,  in  the  same  manner 
as  if  no  such  licence  had  been  given,  and  the  condition 
or  right  of  re-entry  shall  remain  as  if  such  licence  had 
not  been  given,  except  as  to  the  particular  matter 
authorised  to  be  done." 

By  the  23  &  24  Vict.  c.  xxviii.  s.  6,  it  is  enacted 
that  "  where  any  actual  waiver  of  the  benefit  of  any 
covenant  or  condition  in  any  lease  on  the  part  of  any 
lessor,  or  his  heirs,  executors,  administrators,  or  assigns, 
shall  be  proved  to  have  taken  place  after  the  passing  of 
this  Act,  in  any  one  particular  instance,  such  actual 
waiver  shall  not  be  deemed  to  extend  to  any  instance, 
or  any  breach  of  covenant  or  condition,  other  than  that 
to  which  such  waiver  shall  specially  relate,  nor  to  be  a 
general  waiver  of  the  benefit  of  such  covenant  or  con- 
dition, unless  an  intention  to  that  efiect  shall  appear.' ' 
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CHAP.  in. 

COVENANTS  IN  LEASES,   ETC. 

Questions  have  frequently  arisen  upon  conditions  or 
covenants  inserted  in  leases  of  coal  mines  binding  the 
lessees  to  work  the  mines  as  far  as  thej  ought  to  be 
worked.  The  result  of  the  cases  seems  to  be  the 
equitable  ruling,  that  such  stipulations  are  sufficiently 
complied  with  if  the  lessees  have  bond  fide  made 
sufficient  experiments  to  show  that  there  are  no  such 
minerals,  or  that  they  are  not  fairli/  workable. 

Covenants  to  work  the  Coal. — ^In  the  case  of 
Hanson  v,  Boothman  (13  East,  22)  a  lessee  covenanted 
that  he  would  forthwith  proceed  to  sink  for  coal,  aofar 
as  ought  to  be  accomplished  by  persons  acquainted 
with  the  nature  of  collieries,  and  as  in  such  cases  was 
usual,  and  also  to  erect  certain  engines.  Disputes 
arose,  which  were  referred  to  arbitrators,  who  awarded 
that  the  lessees  had  not  performed  their  covenants,  in- 
asmuch' as  they  had  not  sunk  for  coal  in  the  manner 
mentioned  in  the  lease ;  and  the  said  arbitrators  pro- 
ceeded to  define  that  the  lessees  should  pay  a  certain 
sum  of  money,  and  work  the  mines  and  erect  the 
engines.  They  accordingly  did  so,  but  afterwards 
desisted,  and  an  action  was  brought  by  the  landlord,  to 
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which  the  lessees  pleaded  that  thej  would  have  con- 
tinued to  work  the  mines,  and  would  have  erected  the 
engines,  but  that  there  were  no  mines  of  coal  in  the 
lands  which  ought  to  be  worked  by  any  person 
acquainted  with  the  nature  of  collieries,  or  which  it 
was  in  such  cases  usual  to  work,  or  which  would  have 
defrayed  the  expense  of  working,  and  that  they  had 
ascertained  the  truth  of  this  by  trials.  Lord  Ellen- 
borough  held  that  this  plea  might  be  no  answer  to  the 
alleged  breach  of  covenant  for  the  time  past  in  not 
trying  to  get  the  coal,  yet  it  was  an  answer  to  any 
further  breach  that  they  had  tried  as  far  as  they  could 
and  ought  to  do  in  the  judgment  of  persons  of  com- 
petent skill,  and  as  far  as  was  usual  and  customary, 
and  that  no  coal  could  be  got.  It  was  suggested, 
iowever,  that  it  would  be  better  to  take  issue  upon  the 
sufficiency  of  the  experiments  made  by  the  defendants, 
and  leave  was  given  to  amend  for  that  purpose. 

In  the  case  of  Jones  v.  Shears  (7  Car.  & 
Payne,  346)  a  tenant  had  agreed  to  work  a  coal 
mine,  so  long  as  it  should  be  "  fairly  workable." 
There  were  coals  in  the  mine,  but  of  such  a  de- 
scription that  it  would  not  pay  to  work  it.  It  was 
held  that  under  these  circumstances  the  tenant 
was  not  bound  to  work  the  mine,  and  that  under  the 
words  "  fairly  workable  "  a  tenant  was  not  bound  to 
work  at  a  dead  loss.  This  was,  however,  the  indivi- 
dual ruling  of  Mr.  Justice  Coleridge. 

In  the  case  of  James  v.  Cochrane  (22  Law  Joum. 
Ex.  201,  and  8  Excheq.  556)  the  covenants  were  very 
obscure  and  ambiguous,  and  there  was  no  express 
obligation  on  the  lessees  to  work  the  mines  at  all. 
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Then  it  was  held  that  the  lessees  could  not  be 
eonqidled  to  sink  a  pit  for  that  purpose,  even  though 
it  was  doubtful  whe.ther  any  other  mode,  by  way  of 
ootstioke  or  adit,  was  authorised  by  the  lease. 

In  the  case  of  Morris  r.  Smith  (3  Doug.  279),  a 
lessee  had  coTenanted  in  a  coal  lease  to  pay  a  certain 
proportion  of  the  yalue  of  nine  hundredweight  of  the 
ooab  to  be  raised,  unless  he  were  prevented  by  un- 
aymdable  accident  from  working  the  pit.  The  defen* 
dant  pleaded  that  he  had  been  so  prevented  by  unavoid- 
able accident.  It  i^ppeared  in  evidence  that  the 
accidttit  might  have  been  remedied  at  a*  greater 
expense  than  the  value  of  the  coals  to  be  raised.  It 
was  held  that  the  lessor  was  entitled  to  recover  upon 
the  covenant,  on  the  ground  that  the  accident  was 
not  of  such  a  nature  as  to  render  the  working  of  th» 
pit  impossible,  but  only  more  difficult  and  expensive. 

In  the  case  of  Philipps  v.  Jones  (9  Sim.  519),  the 
plaintiff  was  lessee  of  a  coal  mine,  at  the  rent  of  £300 
a  year,  and  subject  to  a  royalty  of  ten  shillings  for 
exerj  wey  of  coals  raised  in  each  y^ur  above  six  hun- 
dred, that  being  the  quantity  considered  to  be  paid 
for  by  the  £300  a  year,  and  the  plaintiff  was  autho- 
rised to  put  an  end  to  the  lease  on  the  coal  being 
worked  out  The  plaintiff  worked  the  mine  for 
several  years,  and  when  it  was  nearly  exhausted,  he 
was  prevented  by  accidents  and  defects  in  it  from 
continuing  to  work  it,  except  at  a  ruinous  expense. 
The  court  refused  to  restrain  the  landlord  from  suing 
for  the  rent  of  £300  a  year  ;  though  the  plaintiff 
offiaed  to  pay  him  ten  shillings  per  wey  for  aU  the 
remaining  coal.    It  must  be  observed  that  in  this  case 
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the  power  of  abandoning  the  work  had  been  lunited 
to  entire  exhaustion,  and  it  was  agreed  that  the  cer- 
tain rent  should  be  paid  at  all  events. 

In  the  ease  of  the  Marquis  of  Bute  v.  Thompson 
and  others  (14  Law  Journ.  N.  S.  Ex.  95),  the  lessee 
of  a  coal  mine  underlet  it  to  the  defendants,  who 
covenanted  to  raise  and  work  13,000  tons  of  coal  in 
each  year,  and  pay  at  the  rate  of  SdL  per  ton  royalty 
for  the  same,  or  pay  that  amount  of  money,  namely, 
£433  6s.  8d.j  as  fixed  rent,  whether  the  coals  should 
be  worked  or  not,  and  also  9d.  for  each  ton  over  and 
above  that  quantity,  to  whatsoever  extent  the  coals 
should  be  worked.  An  action  was  brought  for  the 
rent,  and  the  defendants  pleaded  that  by  the  fair  and 
proper  working  and  getting  of  the  coal  claimed,  the 
same  was  before  the  half  year  claimed  for  greatly 
exhausted,  and  that  less  than  a  fourth  part  of  the 
1 3,000  tons  was  left.  This  plea  was  founded  upon  the 
supposition  that  the  existence  of  a  sufficient  quantity 
of  coals  to  make  up  the  royalty  was  a  condition  pre- 
cedent to  the  plaintifi's  right  of  action.  But  the 
Court  of  Exchequer  held  that  the  stipulation  for  a 
fixed  rent,  coupled  with  a  covenant  that  coal  should 
be  worked  to  that  extent,  and  if  above  it,  that  there 
should  be  a  payment  of  9d.  for  each  ton  over  and 
above,  did  not  carry  with  it,  by  any  implication,  a 
condition  that  there  should  be  coals  to  that  amount 
capable  of  being  wrought.  *^  It  appears  to  us,"  said 
Chief  Baron  Pollock,  ^^  to  be  a  stipulation  on  the  part 
of  the  defendants,  that  they  will  work  and  get  that 
quantity,  and  if  they  did  not  get  it,  thbt  they  would 
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paj  a  fixed  rent  to  the  landlord ;  and  we  cann<^' 
import  into  that  covenant  a  condition  that  there 
should  be  coals  to  that  extent.  If  thai  was  the 
intention  of  the  parties  they  should  have  so  ex- 
pressed it." 

In  the  case  of  Mellers  v,  Duke  of  Devonshire  (22 
Law  Journ.  C.C.  310),  certain  rents  were  reserved  in 
the  lease  for  every  acre  of  two  beds  of  coal,  and  it 
was  also  stipulated  that  every  year  the  tenant  should 
work  not  less  than  two  acres  of  two  beds  of  coal,  or 
would  pay  for  that  quantity  at  that  rate  every  year, 
whether  the  same  could  be  got  or  not.  The  lessee 
filed  a  bill  fox*  cancelling  the  lease,  on  the  ground  that 
the  coal  in  one  bed  could  not  be  freed  from  water  so 
as  to  be  worked  ;  that  this  fact  could  not  be  known 
before  the  lease  was  granted ;  and  that  the  other  bed 
was  so  broken  by  faults  as  to  render  it  impossible  to 
procure  the  stipulated  quantity.  But  it  wa^  held  that 
such  a  mistake  on  the  part  of  the  lessee  was  not  re- 
lievable ;  that  every  mining  lease  was  granted  in 
ignorance  of  what  might  be  got ;  that  the  parties 
make  terms  accordingly ;  and  that  the  lessee  was 
bound  to  pay  the  rent. 

An  important  case,  Morgan  v,  Lewis  and  others,, 
was  lately  tried  at  Swansea  with  respect  to  the  con- 
struction of  a  lease.  There  were  two  great  questions : 
first,  whether  a  dead  rent  of  £1,000  a  year,  which  had 
been  expressly  reserved  to  a  tenant  for  life,  who  was 
the  original  lessor,  was  to  be  paid  during  the  whole 
term  to  the  remainder  men  who  came  in  after  him^ 
whether  the  coal  was  worked  or  not,  there  being  no 
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express  reservation  of  it  to  them.  The  second  ques- 
tion was  in  substance  whether  the  assignees  of  the 
lease  were  justified  in  ceasing  to  work  the  coal  after 
certain  trials,  on  its  proving  uumarke table  and  unpro- 
fitable. There  was  a  demurrer  to  the  declaration  so 
far  as  it  related  to  the  dead  rent  of  £1,000.  It  was 
admitted  that  there  was  no  express  covenant  to  pay 
it  after  the  death  of  the  tenant  for  life.  But  it  was 
argued  that  the  average  clause  which  provided  that 
the  lessees  or  their  assigns  might,  every  year  during 
the  term,  make  up  any  deficiency  in  the  stipulated 
manner  so  as  to  balance  the  rent  of  £1,000,  indicated 
the  intention  of  the  parties  that  the  said  rent  should 
always  be  paid  till  the  expiration  of  the  lease.  The 
court  said  that  if  they  could  gather  such  an  intention 
for  the  reversioner  as  well  as  the  tenant  for  life  to 
have  the  benefit  of  the  rent  they  would  prevent  any 
default.  But  they  thought  there  should  be  evidence 
of  intention  in  the  language  of  the  instrumenlj  itself, 
and  that  it  was  reasonable  to  suppose  that  the  tenant 
for  life  might  have  made  stipulations  for  quick  work- 
ing which  might  not  be  made  to  enure  to  the  benefit 
of  the  reversioner.  The  claim  to  the  £1,000  a  year 
was  therefore  lost. 

As  to  the  action  tried  at  Swansea,  it  turned  upon 
the  covenant  to  work  in  a  workmanlike  manner, 
according  to  the  custom  of  working  in  the  neighbour- 
hood, and  honestly  to  get  all  the  minerals  which  can 
be  found  under  the  said  hereditaments  so  as  not  to 
prejudice  the  future  working,  and  shall  not  suffer  to 
be  left  any  minerals  which,  according  to  the  most 
approved  mode  of  working,  ought  fairly  to  be  worked. 

E  2 
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The  assignees  contended  that  they  had  done  all 
they  could  to  prove  the  seams  that  are  not  yet  worked 
out,  and  believing  that  they  could  not  work  them, 
they  have  offered  to  give  them  up  on  being  merely 
paid  for  the  plant  as  old  iron.  For  many  years  they 
supplied  coal  to  the  inhabitants  of  Merthyr,  but  the 
quality  of  the  coal  so  fell  off  that  the  demand  ceased. 
The  result  was  the  same  as  to  the  export  of  coal 
from  Cardiff.  '  It  was  alleged  at  the  trial  that  there 
were  breaches  of  covenant  in  not  working  the  coal 
and  permitting  it  to  remain  ungotten,  also  for  working 
in  an  improper  manner.  The  jury  found  for  the 
defendants,  and  no  question  was  raised  upon  the 
latter  point.  But  upon  the  first  alleged  breach  a 
new  trial  was  moved  for  on  the  ground  of  misdirection. 
It  appeared  that  the  mine  was  in  fact  worked  to  the 
extent  of  about  30  tons  a  day.  The  plaintiff  said 
that  was  not  enough,  and  that  the  covenant  was  not 
fully  performed.  Mr.  Justice  Keating  told  the  jury 
that  the  proper  element  for  them  was :  What  was  the 
market  for  the  coal  ?  and  also  that  they  might  take 
into  account  whether  the  mine  had  been  reasonably 
worked,  in  order  to  see  whether  as  a  prudent  man  the 
lessee  would  be  called  upon  to  work  the  mine.  It  was 
held  that  there  was  no  misdirection.  The  Lord  Chief 
Justice  said,  "  I  agree  that  the  size  of  the  mine  and 
the  quantity  of  coal  is  an  element,  but  you  must  also 
regard  the  state  of  the  market,  in  order  that  you 
may  not  impose  upon  the  man  the  working  of  a  large 
quantity  and  large  extension  at  a  ruinous  loss  to 
himself,  when  that  loss  will  inevitably  follow  in  con- 
sequence of  the  state  of  the  market  with  reference  to 
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the  article  to  be  raised.  You  may  protect  yourself, 
as  lessors  generally  do,  by  a  fixed  rent,  if  the  coal 
is  not  worked  commensurately  with  the  size  of  the 
mine.  Here,  unfortunately,  there  is  no  such  covenant 
(that  question  having  been  disposed  of  on  demurrer), 
and  in  the  absence  of  it  we  are  bound  to  see  whether 
the  thing  has  been  reasonably  worked  or  not,  and  look 
at  all  the  surrounding  circumstances.  The  misdirec- 
tion is  said  to  be  this  :  That  the  learned  judge  told 
the  jury  that  they  might  take  into  account  the  element 
whether  the  mine  had  been  reasonably  worked,  and 
the  state  of  the  coal  market  in  the  neierhbourhood,  in 
order  to  see  whether,  as  a  prudent  man,  the  lessee 
would  be  called  upon  to  work  the  mine. 

"  In  the  first  place,  I  think  the  question  of  reason- 
*ableness  applies*  In  the  second  place,  I  think  that 
the  state  of  the  market  was  an  element,  and  only 
one  element,  of  many  to  be  taken  into  account. 

**  I  think  the  question  of  reasonableness  applies 
because  I  do  not  think  that  any  of  the  covenants  had 
reference  to  more  than  two  distinct  things  $  first,  the 
method  of  working,  quite  irrespective  of  the  quantity  * 
and,  secondly,  as  I  read  it,  taking  it  as  a  whole,  it 
does  not  appear  to  be  capable  of  being  broken  up 
into  several  divided  portions.  It  simply  is  for  the 
benefit  of  the  lessors  that  the  mine  shall  be  fairly 
and  honestly  worked  according  to  the  established 
usage  and  custom  of  working,  so  that  the  lessee 
shall  be  bound  to  take  the  coal  as  it  comes,  and  not 
to  pick  out  that  which  is  most  advantageous  to 
himself  and  leave  the  residue  for  the  lessor.    It  is 
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a  covenant  for  the  protection  of  the  lessors  and  no 
more,  and  consequently  it  cannot  apply." 

In  the  case  of  Jowett  v,  Spencer  (15  Law  Jonm. 
N.S.  Ex.  347),  the  phuntiff  had  granted  to  the  defen- 
dant certain  coal  mines,  and  the  latter  covenanted  to 
pay  £40  for  every  acre  of  coal  which  should  be  found, 
and  till  the  price  was  fully  paid  to  pay  £40  in  each 
year,  whether  the  whole  of  an  acre  should  be  got  or 
not  in  one  year.  It  was  contended  that  the  finding 
of  the  coals  was  a  condition  precedent  to  the  obliga- 
tion to  pay  in  either  case.  But  it  was  decided  that 
the  indenture  operated  as  an  absolute  sale  and  con- 
veyance of  the  coal,  and  that  the  word  *^  found  "  means 
ascertained  to  lie  and  be. 

In  the  case  of  Green  v.  Sparrow  (cited  3  Swanst. 
408),  a  rent  of  £600  a  year  was  reserved  in  a  lease  of 
coal  mines,  the  first  quarter  to  be  payable  at  the  next 
feast  after  the  tenant  should  have  worked  one  thou- 
sand stacks  of  coal.  He  covenanted  that  he  would 
dig  the  thousand  stacks  without  delay.  It  was  alleged 
tJbat  the  defendant,  after  having  entered,  had  worked 
before  the  first  quarter  day  the  thousand  stacks  of  coal, 
except  a  small  quantity,  and  had  then  fraudulently 
avoided  completing  the  quantity  before  Lady-day  in 
order  to  escape  the  stipulated  payment  on  that  feast. 
Lord  Chancellor  King  considered  that  there  was  fraud 
in  preventing  the  digging  before  the  quarter  day,  in 
order  that  the  rent  might  not  commence  so  soon,  and 
that  this  fi*aud  requu*ed  the  interposition  of  the  court. 
It  was  therefore  decreed  that  the  defendant  should 
pay  the  first  quarter's  rent  at  Lady-day,  on  the  ground 
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that  the  thousand  stacks  would  have  been  dug  by  that 
daj  had  it  not  been  for  the  fraudulent  delay  of  the 
lessee* 

Two  other  cases  relating  to  the  construction  of 
covenants  in  colliery  leases  are  valuable  guides. 

In  the  case  of  Quarrington  v.  Arthur  (10  M.  & 
W.  336),  the  plaintiff  had  demised  to  the  defendant 
all  the  mines  and  beds  of  coal  which  had  been,  or 
during  the  demise  should  be,  discovered  or  opened 
unider  certain  lands,  at  the  yearly  rent  of  £20,  to  be 
paid  whether  the  coal  should  be  worked  or  not, 
together  with  7d,  per  ton  for  every  ton  of  coal  raised. 
And  the  defendant  covenanted  that  he  would  at  all 
times  during  the  demise  work  the  mines  in  a  work- 
manlike manner^  The  breach  of  covenant  assigned 
was  that  he  permitted  the  mines  to  lie  and  that  no 
coals  were  gotten.  To  this  it  was  pleaded  that  the 
mines  were  never  before  the  demise  worked  or 
gotten,  and  that  the  defendant  had  never  at  any 
time  since  or  during  the  demise  worked  or  got  the 
mines.  It  was  held  that  under  these  circumstances 
the  defendant  was  not  liable  on  this  covenant,  because 
the  subject  matter  of  the  demise  was  not  all  the  mines 
under  the  lands,  but  only  such  as  had  been  or  should 
be  discovered  or  opened. 

In  the  case  of  James  v,  Cochrane  (22  Law  Joum. 
Ex.  201),  the  lessees  had  covenanted  to  leave  un« 
worked  a  barrier  between  their  works  and  the  ad- 
joining mine,  except  where  the  lease  gave  them 
liberty  to  break  through  it.  The  liberty  reserved 
was  to  make  ''  outstrokes,"  or  other  communications 
through  the  barrier  for  the  purpose  of  conveying 
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coals  underground  got  In  any  of  the  adjoining  col- 
lieries belonging  to  the  lessees,  from  such  colliery  into 
the  demised  mine,  and  by  such  outstrokes  and  com-' 
municfttions  to  convey  underground  the  coals  from 
such  adjoining  collieries  into  the  mine,  and  from 
thence  to  convey  and  carry  away  all  such  coals,  and 
also  draw  to  bank  at  any  of  the  pits  or  shafts  sunk 
or  to  be  sunk  by  the  lessees,  in  any  of  the  lands  and 
grounds  demised,  the  coals  from  such  adjoining  col- 
lieries. It  was  held  that  this  liberty  extended  to 
authorise  the  lessees  to  break  through  the  barrier  for 
the  winning  coal  of  such  adjoining  mines,  though 
the  coal  of  such  demised  or  adjoining  mines,  when, 
won,  was  not  to  be,  nor  was,  brought  to  the  surface 
through  a  shaft  in  the  demised  land,  And  although  no 
such  pit  in  fact  existed. 

Some  provisoes  in  the  lease  also  spoke  of  shafts  in 
the  demised  lands,  but  there  was  no  express  covenant 
to  make  any  shaft.  There  was  also  a  covenant  that 
the  lessees  would  draw  to  bank  at  some  of  the 
shafts  of  the  said  colliery,  provided  they  should  be 
shafts  from  which  the  coals  of  the  demised  colhery 
should  not  be  worked  by  an  outstroke.  It  was  held 
that  under  these  provisoes  there  was  neither  express 
nor  implied  engagement  by  the  lessees  that  bound 
them  to  sink  a  shaft  in  the  demised  land. 

There  was  also  a  covenant  that  the  lessees  would 
keep  the  levels,  drifts,  and  necessary  staples  for  air 
in  good  repair,  order,  and  condition.  It  seemed  to 
be  the  opinion  of  the  court  that  the  fact  of  allowing 
the  workings  and  air  courses  of  an  old  seam  of  the 
mine  which  had  been  partially  worked,  but  was  now 
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being  worked  no  longer,  to  remain  fxill  of  water,  was 
not  a  breach  of  this  covenant. 

A  valuable  judgment  in  connection  with  the  working 
of  coal  under  certain  covenants  has  just  been  given 
by  Vice-Chancellor  James,  in  the  case  of  Lewis  v, 
Fothergill,  on  an  application  for  an  injunction.  Mr. 
Fothergill  had  taken  a  large  tract  of  minerals  from  the 
plaintiff.  He  also  worked  other  minerals  adjacent  to 
these,  under  a  different  owner  and  lease.  In  order  to 
avoid  the  outlay  of  £30,000  at  least  in  sinking  on  the 
Lewis  estate,  he  approached  those  minerals  from  his 
previous  workings.  It  was  sought  to  restrain  him 
from  so  doing  by  means  of  any  headings  or  instrokes 
from  the  other  estate  or  from  any  workings  to  the  rise 
of  the  Lewis  estate,  and  from  working  in  such  a 
manner  as  to  prejudicially  affect  the  working  of  the 
other  seams  in  the  said  estate,  and  otherwise  than  iil 
a  workmanlike  manner,  and  unless  adequate  means  of 
draining  the  coals  and  minerals  under  the  Lewid 
estate  shall  have  been  provided.  The  remainder  of 
the  dispute  will  be  best  gathered  from  the  language 
of  the  Vice-Chancellor.  -He  said ;  "  The  agreement 
which  I  have  to  construe,  as  applying  to  the  facts 
proved  in  this  case,  is  the  mere  ordinary  mineral 
agreement,  the  covenants  are  mere  ordinary  covenants 
in  an  agreement  for  a  mineral  lease.  It  is  a  lease  of  a 
certain  farm  containing  245  acres  at  least  of  the 
minerals  under  the  farm,  with  a  dead  rental  or  royalty 
of  so  much  a  year,  with  a  proviso  that  if  the  quantity 
of  coal  worked  in  any  year  shall  not  amount  to  the 
annual  rental  of  £600,  then  instead  thereof  the 
annual  rent  or  sum  of  £500  at  least  shall  be  paid  as 
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fixed  or  dead  rent.  There  is  then  a  proviso  with 
respect  to  that  fixed  or  dead  rent,  as  follows : — The 
fixed  or  dead  rent  of  £500  not  to  be  charged  at  all  for 
the  three  first  years,  provided  the  necessary  steps  are 
bond  fide  taken,  with  ordinary  despatch,  to  win  and 
work  the  said  coal,  bnt  the  dead  rent,  or  royalty,  is 
only  during  those  three  years  to  be  charged  upon  the 
quantity,  if  any,  actually  worked*  Then  the  lease  is 
to  contain  a  five  years'  average  clause,  to  the  intent 
that  no  more  than  £2,500  shall  be  paid  by  the  lessees 
for  sleeping  or  dead  rent,  and  royalties  in  any  five 
years  of  the  said  term  of  99  years,  unless  the  quantity 
of  minerals  actually  worked  in  the  same  five  yeara 
shall  amount,  to  more.  There  is,  I  believe,  every 
covenant  that  is  usually  included  in  a  mineral  lease 
specified  here.  There  is  then  a  covenant  for  working 
the  said  coal  and  mines  in  a  proper  and  workmanlike 
manner  ;  then  I  should  say  that  the  lease  is  to  be  for 
99  years ;  and  then  there  is  a  power  given  to  the 
lessees  to  take  so  much  land  as  they  may  require,  and 
upon  that  land  to  make  any  roads  that  may  be  neces* 
sary  for  conveying  the  minerals,  to  sink  pits,  drive 
headings,  and  to  do  all  other  acts  and  deeds  necessary 
for  working  the  same.  I  do  not  know  that  there  is 
an3rthing  in  that  document  more  than  I  have  read, 
which  is  material  for  the  proper  construction  of  the 
instrument.  The  contention  on  the  part  of  the 
plaintifiT  is  this,  that  this  being  a  lease  of  minerals 
under  a  farm  of  very  great  extent,  that  there  is  to  be 
implied  in  this  a  covenant  that  the  property  shall  be 
won  by  means  of  an  independent  system  of  drainage 
provided  on  the  estate  itself,  by  sinking  pits  down  to 
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the  coal,  and  working  the  coal  from  those  pits  upon 
that  estate.  That  is  the  contention  that  has  been 
raised  in  the  alignment,  although  it  was  not  put  quite 
so  strongly  as  that  in  the  evidence  on  the  part  of  the 
plaintiff.  I  am  utterly  unable  to  see  where  I  have 
power  to  introduce  any  such  covenant  as  that  into  an 
instrument  so  precise  as  this,  any  more  than  I  have 
the  power  to  introduce  any  other  possible  covenant 
that  might  be  suggested.  There  is  nothing  con- 
tained here,  as  it  sieems  to  me,  which  can  prevent  the 
lessee  ^m  exercising  his  legal  right  with  regard  to 
that  which  is  his  legal  property  during  the  99  years, 
of  getting  that  property  by  any  means  which  he  can 
lawfully  use  for  that  purpose.  K  he  has  an  adjoining 
property,  he  commits  no  trespass  in  working  his  own 
coal  from  that  adjoining  property.  There  is  nothing 
here  to  prevent  his  doing  that,  which,  I  believe,  is 
probably  now  in  modern  times  very  much  more  general 
than  it  used  to  be,  in  consequence  of  the  very  large 
increase  of  these  workings,  of  working  this  coal  in 
combination  with  a  great  quantity  of  others,  so  as  to 
form  one  large  undertaking.  I  see  nothing  to  imply 
that  he  shall  not  work  his  coal  in  such  manner  as  he 
shall  think  fit  for  himself  in  combination  with,  or  not 
in  combination  with,  another  property  of  the  same 
kind  which  he  may  hold.  That  brings  it  to  another 
qaestion.  The  plaintiff  says,  although  that  may  be, 
and  yon  have  a  right  of  working  it  in  connection  with 
other  property,  you  have  no  right  so  to  work  it  in 
connection  with  other  property  by  sinking  to  the  deep 
so  as  to  expose  the  deep  workings  to  be  drowned,  if 
from  any  cause,  at  any  time,  you  do  not  keep  up  a 
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sufficient  means  of  drainage  upon  the  estate  itself. 
Tiiat,  he  says,  he  has  a  right  to  complain  of  as  not 
being  a  proper  and  workmanlike  manner  of  working 
the  mine.  He  says,  if  you  sink  your  headings  to  the 
deep,  and  do  not  provide  an  independent  system  of 
drainage,  (I  think  the  words  that  I  took  down  were, 
if  you  work  by  instroke  without  providing  means  of 
pumping  on  the  estate  itself,)  then  that  is  illegal  and 
improper,  as  not  being  a  proper  and  workmanlike 
manner  of  getting  the  coal.  Upon  that,  it  appears  to 
me  that  in  discussing  the  question  of  what  is  proper 
and  workmanlike,  the  coui't  is  not  to  sit  as  a  court  of 
appeal,  or  a  tribunal  to  determine  between  two  sets  of 
engineers  or  surveyors  as  to  which  is  or  which  is  not 
the  best  mode  of  working  a  coal  mine.  What  the 
court  has  got  to  see  is,  is  there  any  evidence  that  the 
parties  are  working  mala  fides^  or  working  without  a 
sufficient  amount  of  care,  and  a  sufficient  and  reason^ 
able  amount  of  skill.  In  this  case  I  find  that  whiat  the 
defendants  are  doing  they  are  sanctioned  in  doing  by^ 
the  evidence  of  a  great  number  of  very  respectable 
engineers,  who  not  only  say  that  it  is  not  only  not 
improper  nor  unworkmanlike,  but  that  it  is  a  proper 
and  workmanlike  manner  of  getting  the  coal.  With 
that  evidence  it  is  impossible  for  me  to  say  that  the 
defendants  have  improperly  done  anything  to  take  the 
property,  either  by  malajides,  or  without  proper  skill 
and  proper  care  in  so  working.  And  applying  one's 
own  reasoning  to  the  subject,  it  does  not  seem  to  me 
that  there  can  be  any  substantial  difference  whether  it 
is  worked  by  instroke  or  working  from  the  deep.  The 
damage  that  is  suggested  to  me,  that  the  parties  may 
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become  insolvent,  and  not  be  able  to  keep  up  their 
machineiy,  and  so  on,  would  hardly  apply  where  the 
pit  is  not  made  on  the  property  itself ;  and  that  the 
pit  may  be  properly  made  on  the  property  itself  is 
according  to  the  view  of  every  one  of  the  witnesses, 
including  Mr.  Dobson,  the  principal  witness  on  behalf 
of  the  plaintiff.  Mr.  Dobson  suggested,  as  one  reason 
why  it  would  not  be  unreasonable  for  the  defendants  to 
incur  so  large  an  expenditure  as  £30,000  in  sinking 
pits  upon  this  estate,  that  they  would  be  able  thereby 
to  work  other  properties  to  the  rise  of  those  pits,  and, 
indeed,  the  whole  of  his  evidence  is  pregnant  with 
this,  that  the  complaint  is  not  working  the  property 
by  means  of  a  pit  on  another  property,  but  that  it  is 
working  the  property  by  means  of  a  pit  to  the  rise  of 
the  working  in  question.  The  possible  damage  appears 
to  me  to  be  the  same  in  one  case  as  in  the  other,  and  I 
cannot  construe  the  thing,  or  construe  the  proper  and 
workmanlike  manner  of  working  it,  with  reference  to 
any  such  considerations.  Of  course,  gentlemen  who 
have  a  property  of  this  kind  know  exactly  everything 
which  the  property  is  liable  to  in  the  ordinary  course 
of  mining,  and  it  is  for  them  to  make  such  stipulatious 
as  they  may  think  fit  for  any  special  provision  they 
may  think  necessary  to  protect  them  against  any 
possible  consequences,  and  it  is  not  for  the  court  to 
say  that  anything  is  improper  or  unworkmanlike  with 
reference  to  any  such  consideration.  I  may  also 
mention  this,  that  there  is  no  evidence  whatever  that 
any  actual  damage  has  been  done.  There  is  a  great 
amount  of  evidence  to  show  that  no  damage  can  be 
done  by  the  continuance  of  the  workings  in  headings 
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B  and  C,  and  tlie  iustroke  workings  from  the  Tirtald- 
win  estate.  That  disposes  oP  the  first  part  of  the 
case.  Then  the  second  paragraph  of  the  prayer  of  the 
bill  is,  *  That  it  maj  be  declared  that  the  necessary 
steps  on  behalf  of  the  defendants  have  not  been  bond 
fide  taken  with  ordinary  despatch  to  win  and  work 
the  coal  comprised  in  the  said  articles  of  agreement 
according  to  the  terms  thereof,  and  that  the  fixed  or 
dead  rent  of  £500  a  year  is  payable.'  That  must  be 
determined  substantially  with  reference  to  the  same 
considerations,  that  is,  it  is  a  question  of  bonafides^ 
and  a  question  of  ordinary  skill  and  ordinary  care  in 
prosecuting  the  works.  Upon  that  again  there  is  an 
immense  amount  of  evidence  to  show  that  what  has 
been  done  is  the  proper  mode  of  doing  it,  that  it  does 
win  the  coal.  I  mentioned  once  or  twice  in  the 
course  of  the  argument  what  my  view  of  the  meaning 
of  the  word  *  winning '  is,  that  it  is  very  nearly  the 
same  as  that  taken  by  the  defendants — ^that  you  win 
the  coal  when  you  have  reached  it  in  such  a  way  as  to 
enable  you  effectually  to  prosecute  the  working  of  it. 
There  is  nothing  very  technical  in  the  meaning  of  the 
word  *  win.'  It  is  not  that  they  are  to  win,  but  that 
they  are  '  to  take  the  necessary  steps  bond  fide  with 
ordinary  despatch  to  win  and  work.'  A  great  number 
of  witnesses  on  behalf  of  the  defendants  say  that  they 
have  taken  steps  which,  in  their  judgment,  were  the 
proper  means,  and  that  they  have  done  it  bond  fide 
with  ordinary  despatch.  In  that  case  the  burden 
being  on  the  plaintiff  to  prove  mala  practices,  if  I 
may  use  such  a  term,  he  fails  in  doing  that.  Then 
upon  this  part  of  the  case  this  is  yexj  material,  as  to 
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any  daim  which  the  plaintiff  could  have,  or  anything 
which  would  extenuate  his  conduct  in  coming  to  this 
court  at  all.  It  is  proved  to  my  satisfaction,  beyond 
all  doubt,  that  before  this  agreement  was  Altered  into, 
his  agent,  with  his  authority,  did  settle  with  defendants 
what  particular  mode  they  were  to  adopt  in  winning 
this  coal,  and  that  it  was  settled  between  them  that 
this  particular  mode  of  reaching  and  winning  this 
coal  was  by  driving  proper  headings  down  to  the 
deep,"  &C. 

In  the  course  of  the  contention  the  opinions  of  some 
eminent  mining  engineers  were  given  with  reference 
to  the  meaning  of  the  term  to  win.  Mr.  Elliott,  M.P., 
stated  his  view  in  the  following  terms  :  "  It  is  very  well 
known  that  winning  and  getting  are  distinct  terms  in 
mining  ;  and  it  is  equally  well  known  that  one  must 
precede  the  other ;  coal  is  won  when  it  is  proved 
and  a  position  attained  so  that  it  can  be  worked  and 
conveyed  to  bank.  Various  modes  of  winning  coal 
are  adopted,  according  to  the  position  of  the  minerals 
and  other  circumstances.  Coal  may  be  won  either  by 
levels,  by  drifts,  by  headings  to  the  rise,  or  by  head- 
ings to  the  deep." 

And  the  following  case  is  a  remarkable  instance  of 
the  equitable  construction  and  interpretation  which 
a  court  of  law  will  attach  to  a  covenant  in  a  mineral 
lease. 

Construction  of  a  Reservation  of  Minerals. — ^Where 
a  person  granted  land  of  which  he  was  the  owner  in 
fee  to  another,  reserving  to  himself  all  the  coals  and 
minerals,  with  ^1  liberty  to  dig  for  and  take  them, 
making  fair  compensation  for  damage  to  the  surface, 
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it  was  held  that  under  this  reseryation  he  was  not 
entitled  to  take  all  minerals,  but  only  so  much  as  he 
could  get,  leaving  9i,  recLsonahle  support  to  the  surface. 
The  damage  complained  of  was  done  to  a  house  and 
garden,  &c.  In  giving  his  judgment  Mr.  Baron  Parke 
said;  "  The  rule  of  law  is  that  a  reservation  is  to 
be  construed  strictly.  Still  it  would  reserve  to  the 
grantor  all  that  was  not  conveyed  by  the  grant,  pro- 
vided the  meaning  and  intention  of  the  parties  be  dear. 
What  is  their  intention  here  ?  It  is  clearly  the  inten- 
tion of  the  grantor  that  the  surface  shall  be  fully  and 
beneficially  held  and  enjoyed  by  the  grantee,  he  i*e- 
serving  to  himself  all  the  mines  and  veins  of  coal 
below.  By  reasonable  intendment^  therefore,  the 
grantor  can  be  entitled  under  the  reservation  only 
to  so  much  of  the  mines  below  as  is  consistent  with 
the  enjoyment  of  the  surface,  according  to  the  true 
intent  of  the  parties  to  the  deed ;  that  is,  he  only 
reserves  to  himself  so  much  of  the  minerals  as  could 
be  got,  leaving  a  reasonable  support  to  the  surface.  I 
do  not  mean  to  say  that  all  the  coal  does  not  belong 
to  the  defendants,  but  that  they  cannot  get  it  without 
leaving  sufficient  support.* 

Upon  the  whole  it  would  seem  that  as  a  general 
rule  the  construction  of  covenants  is  the  same  in 
equity  as  at  law.  But  equity  will  give  relief  against 
a  strict  performance  under  peculiar  circumstances  of 
hardship,  and  when  there  is  no  wilful  default. 

PThat  Covenants  run  with  the  Land. — Covenants 
are  said  to  run  with  the  land,  and  extend  to  the 

*  Harris  v,  Ryding,  5  M.  &  W.  76. 
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assignee  of  each  party,  when  they  are  for  the  benefit 
of  the  estate  demised,  or  affect  the  mode  of  enjoyment; 
or  (as  it  has  been  sometimes  expressed)  when  they 
touch  or  concern  the  thing  demised.  This  rule  pre- 
yails  even  although  the  assignee  be  not  named.  Thus 
a  covenant  to  pay  rent,  to  repair,  or  to  leave  in  repair, 
will  run  with  the  land,  as  it  affects  the  estate  in  the 
hands  of  any  person  who  holds  it.  So  a  covenant  to 
build  a  new  smelting  mill,  in  lieu  of  an  old  one,  in  a 
lease  of  mines,  has  been  held  to  be  a  covenant  running 
with  the  land,  as  it  tended  to  the  support  and  mainte- 
nance of  the  thing  demised.  But  where  in  a  lease  of 
ground,  with  liberty  to  erect  a  mill,  &c.,  the  lessee 
covenanted  for  himself,  his  executors,  administrators 
and»  assigns,  not  to  have  persons  to  work  in  the  mili 
who  were  settled  in  other  parishes  without  a  parisk 
certificate,  it  was  held  that  this  covenant  did  not  run 
with  the  land,  nor  bind  the  assignee  of  the  lessee.* 
The  distinction  appears  to  be  as  between  those  cove-* 
nants  on  the  one  hand  which  impose  upon  and  attach 
to  pi*operty  certain  incidents  and  burdens  recognised 
by  the  law,  by  which  it  may  be  affected,  or  certain 
rights  which  may  be  enjoyed  with  it  by  other  parties 
besides  the  owner  ;  and  on  the  other  those  covenants 
which  create  special  incidents  and  burdens  of  a  novel 
kind  at  the  fancy  or  caprice  of  the  owner.  In  the 
case  of  Keppel  v.  Bailey  (2  Mylne  &  K.  517),  cer- 
tain persons  having  established  a  railway  called  the 
Trevil,  the  Keppels,  who  held  the  Beaufort  iron- works 
under  a  long  lease,  covenanted  with  the  owners  of  the 

*  GongletOD,  Mayor  of,  v.  Fattison,  10  East,  180. 
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railway,  that  they,  their  executors,  administrators,  and 
assigns,  would  procure  all  the  limestone  for  the  iron- 
works from  the  Ti'evil  quany  and  carry  it  on  the 
Trevil  railroad,  paying  a  toll.  The  Keppels  assigned 
the  lease  to  the  defendants,  who  made  a  railway  to 
other  limestone  quarries.  An  injunction  was  applied 
for  to  restrain  them.  It  was  then  objected  to  the 
covenant,  amongst  other  things,  that  it  was  not  such 
a  one  as  would  run  with  the  land,  and  bind  the 
defendants,  as  assignees.  Lord  Chancellor  Brougham 
held  that  such  a  covenant  would  not  run  with  the 
land.  He  said :  *^  There  can  be  no  harm  in  allowing 
men  the  fullest  latitude  in  binding  themselves  and 
their  representatives,  that  is  their  assets,  real  and 
persona],  to  answer  in  damages  for  breach  of  their 
obligations.  This  teuds  to  no  detriment ;  but  great 
detriment  would  arise,  and  much  confusion  of  rights, 
if  pai'ties  were  allowed  to  invent  new  modes  of  holding 
and  enjoying  real  property,  and  to  impress  upon  their 
lands  and  tenements  a  peculiar  character,  which  should 
follow  them  into  all  hands,  however  remote.  Every 
dose,  every  messuage,  might  thus  be  held  in  a  diffe- 
rent fa&hion,  and  it  would  be  hardly  possible  to  know 
what  rights  the  acquisition  of  any  parcel  conlTerred,  or 
what  obligations  it  imposed.  The  right  of  way,  or  of 
common,  is  of  a  public  as  well  as  of  a  simple  nature, 
and  no  one  who  sees  the  premises  can  be  ignorant  of 
what  all  the  vicinage  knows.  But  if  one  man  may 
bind  his  messuage  and  land  to  take  lime  from  a  par- 
ticular kilif,  another  may  bind  his  to  take  coals  from 
a  certain  pit,  while  a  third  may  load  his  with  obliga- 
tions to  employ  one  blacksmith's  forge^  or  the  members 
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of  one  corporate  body,  in  yarious  operations  on  the 
premises.  The  difference  is  obviously  very  great 
between  such  a  case  as  this  and  the  case  of  covenants 
in  a  lease  whereby  the  demised  premises  are  affected 
with  certain  rights  in  favour  of  the  lessor.  The 
lessor  or  his  assignees  continue  in  the  reversion  while 
the  term  lasts.  The  estate  is  not  out  of  theniy  though 
the  possession  is  in  the  lessee  or  his  assigns." 

Thus,  though  it  appears  that  the  law  will  not 
sanction  the  imposition  by  covenant  of  special  and 
peculiar  incidents  on  lands,  so  that  the  burden  of 
them  should  be  transferred  to  an  assignee,  the  casQ 
is  otherwise  as  between  landlord  and  tenant.  As 
between  them  more  latitude  is  allowed.  As  a  general 
rule,  all  implied  covenants  run  with  the  land  ;  and 
as  to  express  covenants  in  a  lease,  the  question  is 
w^hether  they  sufficiently  totich  and  concern  the  thing 
demised  to  be  capable  of  accompanying  the  land  from 
hand  to  hand,  or  whether  they  are  so  alien  to  it  as 
to  be  mere  personal  obligations  for  a  breach  of  which 
the  covenantor  shall  be  personally  liable  by  himself 
or  his  personal  representatives,  having  assets.  But 
numerous  decisions  have  already  settled  all  dispute 
on  this  point  as  to  various  covenants  commonly  or 
occasionally  inserted  in  leases.  Thus,  it  is  certain 
that  the  following  covenants  in  leases  '^  so  touch  and 
concern  the  thing  demised  "  as  to  run  with  the  land 
into  the  hands  of  successive  assignees,  viz.  :  for  quiet 
enjoyment ;  for  further  assurance  ;  to  repair ;  to  dis- 
charge the  landlord  from  all  burdens  on  the  land  ;  to 
cultivate  or  use  the  property  demised  in  a  particular 
manner  ;  to  grind  at  the  lessor's  mill,  &c.  &c.    In  the 
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case  of  Hemingsway  v.  Fernandez  (12  Law  Journ.  C. 
130),  the  lessees  had  covenanted  for  themselves  and 
their  assigns  to  carry  aU  the  coals  from  a  particular 
colliery,  and  all  the  coals  from  any  other  mines  to*  be 
worked  by  them,  in  a  certain  township,  at  a  rate  or 
rent  of  2d.  a  ton.  The  lessees  assigned  their  interest 
to  Fernandez,  who  refused  to  pay  the  2d.  per  ton 
upon  any  other  coal  than  that  got  from  the  particular 
colliery  first  mentioned  ;  and  he  used  another  rail- 
way for  such  other  coal.  It  was  held  by  Vice-Chan- 
cellor  Wigram  that  this  covenant  ran  with  the  land 
and  bound  the  assignee.  But  in  this  case  the  assigns 
were  expressly  named  in  the  covenant,  and  he  con- 
sidered that  it  fell  within  the  second  resolution  in 
Spencer's  case.  In  that  case*  (which  is  the  leading 
one  on  this  subject,  and  has  been  ably  commented 
upon  in  Smith's  Leading  Cases)  a  person  had  cove- 
nanted for  himself,  his  executors  and  administrators^ 
with  Spencer,  in  a  lease  of  a  house  and  land,  to  build 
a  brick  wall  on  part  of  the  -  land  so  leased.  The 
lessee  assigned  to  another,  and  he  again  assigned. 
The  action  was  brought  against  the  assignee  of  the 
assignee.  It  was  held  that  if  the  lessee  had  cove- 
nanted for  him  and  his  assigns  expressly,  the  assignee 
would  be  bound.  But  not  having  done  so,  and  con- 
sidering that  the  covenant  referred  to  a  new  Ihing^ 
which  was  not  in  being  at  the  time  of  the  demise, 
but  was  to  be  newly  built  afterwards,  the  assignee 
was  not  bound.  It  was  deemed  to  be  a  collateral 
covenant  of  a  personal  nature,  affecting  the  lessee  and 

*  5  Coke,  16  ;  and  Smith's  Leading  Cases,  yoI.  u 
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his  personal  representatives  only.  If,  on  the  other 
hand,  the  covenant  had  referred  to  something  then 
in  existence,  part  and  parcel  of  the  subject  matter  of 
the  lease,  then  the  thing  to  be  done  by  virtue  of  the 
covenant  is  in  some  sense  annexed  and  appurtenant 
to  the  subject  matter  of  the  lease,  and  goes  with  the 
land,  and  binds  the  assignee,  even  if  he  is  not  ex- 
pressly named.  And  it  was  distinctly  laid  down  at 
the  close  of  this  case,  that  inasmuch  as  the  rever- 
sioner or  lessor  could  only  assign  the  benefit  of  a 
covenant  to  his  assignee  by  virtue  of  the  statute 
34  Henry  YIII.  c.  xxxiv.,  and  not  by  the  rules  of 
the  common  law,  so  that  statutable  power  of  assign- 
ment must  be  confined  to  covenants  which  touch  or 
coTicem  the  thing  demised,  and  not  extend  to  collateral 
covenants. 

There  are  covenants  which  are  occasionally  intro- 
duced into  leases  which  are  so  qualified  in  their 
terms  as  to  give  rise  to  difficulties  in  their  construc- 
tion.* For  instance,  in  the  case  of  Clifton  v,  Walmes- 
ley  (5  T.  B.  564),  the  lessee  of  a  coal  mine  covenanted 
to  pay  a  certain  share  of  all  such  sums  of  money  as 
the  coal  should  sell  for  at  the  pit's  mouth.  It  was 
sought  to  charge  him  with  a  liability  to  pay  part  of 
the  money  produced  by  sale  of  coals  elsewhere,  but 
he  was  held  not  liable  under  the  covenant  so  to  do. 

Means  of  terminating  the  Contract. — With  re- 
spect to  the  means  of  putting  an  end  to  the  demise, 
or  lease,  besides  that  of  forfeiture  by  some  breach  of 
the  covenants  contained  in  the  lease,  there  are  also 
the  following  means  of  terminating  it,  namely,  by 
the  period  expiring  during  which  the  premises  were 
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leased ;  hj  cancellation  of  the  instrument  of  demise  ; 
by  surrender  of  the  term  ;  and  hj  merger  in  the  fee. 
A  tenancy  from  year  to  year  may,  of  course,  be 
terminated  by  either  party  giving  to  tJie  other  a 
proper  notice  to  quit. 

Statute  of  Frauds  as  to  Surrenders. — But  by  the 
statute  of  frauds  it  is  provided,  that  ''  no  leases, 
estates,  or  interests,  either  of  freehold,  or  terms  of 
years,  shall  be  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  surrender- 
ing, or  their  agents  lawfully  thereunto  authorised  by 
writing,  or  by  act  and  operation  of  law."  Therefore 
a  lease  for  years  cannot  be  surrendered  by  merely 
cancelling  the  indenture  without  writing. 

Surrender  by  act  or  operation  of  law,  or  implied 
surrenders,  are  excepted.  Of  this  kind  are  surrenders 
created  by  the  acceptance  of  a  new  lease  from  the 
reversioner,  either  to  begin  at  once,  or  at  any  time 
during  the  continuance  of  the  first  lease. 

Merger  takes  place  when  there  is  a  union  of  the 
freehold,  or  the  fee  with  the  tenn  of  years  in  one 
person  at  the  same  time.  In  such  a  case  the  greater 
estate  merges  or  drowns  the  lesser,  because  they  are 
inconsistent  and  incompatible. 

Notice  to  quit — ^Notice  to  quit  is  necessary  to  put 
an  end  to  a  tenancy  from  year  to  year.  It  may  be 
given  by  either  landlord  or  tenant.  It  must  always 
be  given  half  a  year  previously  to  the  expiration  of 
the  current  year  of  tenancy,  so  as  to  expire  at  the 
same  period  of  the  year  in  which  the  tenant  entered 
on  the  premises.  Thus,  if  the  tenant  entered  on  the 
occupation  on  Candlemas  day,  the  notice  to  quit  mast 
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be  served  half  a  year  previonslj  to  Candlemas  day. 
A  valid  notice  to  quit  cannot  be  given  to  expire  at 
any  other  time,  unless  there  is  some  special  agree- 
ment on  this  point,  or  some  particular  local  custom 
intervenes.  A  written  notice  is  not  always  neces* 
sary,  but  it  is  always  expedient  that  it  should  be  in 
writing.  If  given  by  an  agent,  he  must  have  au- 
thority to  do  so  at  the  time  when  such  notice  begins 
to  run  and  operate.  It  should  be  clear  and  certain 
in  its  terms,  not  leaving  any  option  or  alternative. 
If  sent  by  post  the  receipt  should  be  acknowledged, 
or  if  served  on  the  premises  on  a  servant,  the  pur- 
port of  it  should  be  made  known.  The  mere  placing 
it  in  the  Jiands  of  a  servant,  without  further  proof, 
is  not  sufficient.  But  where  the  term  of  a  lease  is 
to  end  on  a  precise  day,  there  is  no  occasion  for  a 
notice  to  quit  previous  to  bringing  an  action  of 
ejectment,  because  both  parties  must  be  supposed  to 
know  the  fact. 

An  important  case,  that  of  Papillon  t;.  Branton 
(5  Excheq.  518),  has  lately  been  decided  on  the 
subject  of  notices  to  quit.  Between  nine  and  ten 
o'clock  on  the  morning  of  the  25th  of  March  a  tenant 
put  into  the  post-office  in  London  a  letter  containing 
notice  to  quit  at  Michaelmas,  addressed  to  the  place 
of  business  in  London  of  the  landlord's  agent.  The 
agent  was  there  until  between  five  and  six  o'clock  in 
the  evening,  and  did  not  receive  the  letter,  but  found 
it  there  the  next  morning. '  It  was  held  that  this 
was  a  sufficient  notice,  the  jury  having  found  that 
the  letter  was  delivered  on  the  25th  after  the  agent 
had  gone  away. 
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Equitable  Relief. — ^A  Court  of  Equity  will  not  only 
carry  into  execution  agreements  for  leases,  and  cove- 
nants in  leases,  by  a  decree  of  specific  performance, 
bnt  it  will  generally  relieve  persons  from  engage- 
ments made  by  them  imder  circumstances  in  which 
fraud  and  injustice  were  ingredients  on  the  other  side. 
But  it  is  a  general  rule  that  the  party  applying  for 
relief  must  have  an  equitable  title  to  the  interference 
of  the  Court.  They  will  not  decree  specific  perform- 
ance if  an  agreement  be  not  certain,  fair,  and  just,  in 
all  its  parts.  If  the  party  desiring  relief  was,  on 
entering  into  the  contract,  guilty  of  gross  misre- 
presentation or  deceit,  the  Court  will  refuse  to  order 
specific  performance.  And  the  Court  never  makes 
the  decree  where  the  act  is  impossible  to  be  done, 
but  leaves  the  applicant  to  his  remedy  at  law.  A 
bill,  however,  will  lie  for  a  specific  performance, 
though  there  be  also  a  remedy  at  law;  for  the 
remedy  by  specific  performance  is  often  very  superior 
to  that  of  damages,  and  obtains  that  object  for  the 
grantee  which  no  action  could  secure.  And  Courts 
of  Equity  will  not  only  thus  give  relief  when  a 
transaction  is  tainted  virith  fraud,  and  by  decrees  of 
specific  performance  of  legal  engagements,  compel 
reluctant  parties  to  fulfil  them,  but  they  will  also 
interfere  to  set  right  mistakes  in  deeds  or  contracts, 
if  tlie  interests  of  parties  are  prejudiced  by  such  mis- 
takes. But  where  the  contract  is  in  writing  tlfBy 
will  not  relieve  against  alleged  mistakes,  unless  there 
is  clear  proof  of  the  mistake  in  the  intention  of  the 
parties. 
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LICENCES. 

There  is  a  distinction  between  a  lease  of  mines 
and  a  licence  to  work  them.  The  lease  conveys  an 
actual  interest  or  estate  in  lands,  while  the  licence 
is  only  an  incorporeal  right  to  be  exercised  in  the 
lands  of  others.  To  ascertain  whether  an  instrument 
must  be  construed  as  a  lease  or  a  licence,  the  test  is 
to  ascertain  whether  the  grantee  has  acquired  by  it 
any  estate  in  the  land,  in  respect  of  which  he  might 
bring  an  action  of  ejectment.  If  the  land  is  still  to  be 
considered  in  the  possession  of  the  grantor,  the  in-* 
strument  will  only  amount  to  a  licence,  and  the  grantee 
will  have  no  property  in  the  minerals  till  they  are 
severed  from  the  soil.  Thus  in  the  case  of  Chetham 
V,  Williamson  (4  East,  469),  certain  lands  were  by 
lease  and  release  conveyed  to  a  person  who  by  the 
same  deed  covenanted  with  and  granted  to  B.,  one  of 
the  parties  to  the  conveyance,  that  it  should  be  law 
fvl  for  B.,  his  heirs  and  assigns,  at  all  times,  to  enter 
upon  the  lands  to  search  for  and  dig  for  coal,  and  to 
take  and  carry  away  the  same  to  his  and  their  own 
use.  This  was  held  to  be  only  a  licence,  and  to  con- 
vey no  interest  in  the  soil,  so  as  to  exclude  the  cove- 
nantor and  those  claiming  under  him  from  getting 
coal  there. 

Licences  to  work. — The  language  of  a  properly- 
drawn  licence  to  work  minerals  marks  this  distinC" 
tion  clearly.  *'  In  consideration  of  the  yearly  rent, 
covenants,  &c.,  herein-after  reserved  and  contained  on 
the  part  of  the  said  C.  D.,  his  executors,  &c.,  he  the 
said  A.  B.  doth  by  these  presents  grant  and  demise  unto 
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the  said  C.  D.,  his  executors,  &c.,  Ml,  free,  irrevoc- 
able, and  exclusive  licence  and  authoritj  to  win  and 
work  all  those  quarries  or  strata  of  limestone,  situate, 
&c.,  without  any  interruption,  claim,  or  disturbance 
from  or  by  the  said  A.  B.,  his  heirs  or  assigns,  or 
any  other  persons  whomsoever,  and  to  carry  away 
and  dispose  of  the  produce  thereof,  to  and  for  his 
and  their  own  use  and  benefit ;  and  for  the  purposes 
aforesaid  to  make  and  use  any  drains  or  watercourses 
for  clearing  the  said  quarries  fi'om  any  water  which 
may  flow  or  accumulate  therein  ;  and  to  erect  all 
such  sheds,  buildings,  steam  engines,  machinery,  and 
other  conveniences,  upon  or  near  the  said  quarries, 
as  shall  be  proper  and  necessary  for  effectually  carry* 
ing  on  the  said  works,  or  for  the  workmen  employed 
thereon;  and  also  to  use,  repair,  or  construct  any 
railways,  or  other  ways  or  roads  whatsoever,  to  or 
from  the  said  quarries,  except  out  of  the  licence 
hereby  granted,  all  such  stone  as  shall  be  situate 
under  any  dwelling  house,  garden,  orchard,  corn  mill, 
or  manufactory."  Then  follow  the  habendum,  and 
the  usual  covenants,  if  it  be  desired  to  insert  them. 

A  licence  of  this  description  must  be  conferred  by 
deed,  on  the  ground  that  it  gives  a  beneficial  privi- 
lege in  land.  The  exclusive  right  to  work  minerals 
will  not  necessarily  be  conferred  by  a  grant  to  work 
them.  But  if  such  exclusive  privilege  be  desired 
and  intended,  words  to  that  effect  should  be  inserted 
in  the  deed  so  as  to  protect  the  grantee. 

The  precedent  from  which  the  above  extract  is 
taken  contains  exclusive  words  which  have  this  ef^t. 

It  is  a  role  of  law  that  no  rent  can  issue  out  of  any 
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incorporeal  hereditamenty  because  such  inheritances 
cannot  be  distrained  upon,  except  where  the  Crown 
is  the  lessor.  Therefore  rent,  cis  renty  cannot  be 
reserved  upon  a  licence  to  work  mines.  But  the 
reservation  of  rent  in  the  same  instrument  bj  way 
of  covenant  or  contract  will  entitle  the  lessor  to  an 
action  of  covenant  or  debt  upon  the  lessee's  under- 
taking to  pay  the  same.  The  covenants  of  a  grantee 
of  a  licence  either  for  a  freehold  interest,  or  for  yearS| 
will  run  with  the  interest  in  the  minerals,  as  they 
would  under  a  lease.  And  in  other  respects  the 
incidents  and  construction  of  licences  seem  to  cor- 
respond  with  those  of  mining  leases.*  In  all  cases 
where  any  speculation  or  adventure  in  working 
minerals  is  'in  contemplation,  it  is  important  to  ascer- 
tain whether  the  mineral  property  in  question  is  free 
from  any  previous  grant  of  licences  or  other  reser- 
vations. But  as  the  general  practice  with  respect 
to  mineral  property  in  coals  is  to  grant  and  take 
leases,  and  licences  to  work  mines  are  chiefly  con- 
cerned with  adventures  in  lead,  copper,  and  other 
metallic  ores,  it  seems  unnecessary  to  add  more  to 
these  observations  on  licences,  for  which  the  writer 
is  mainly  indebted  to  the  valuable  work  on  mines 
referred  to  at  the  bottom  of  the  page. 
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The    law   has  furnished    landlords    with    several 
methods  of  recovering  rent,  in  the  event  of  non- 

•  Bainbridge  on  Mines,  258. 
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payment  on  the  day  it  is  due.  They  may  proceed  by 
an  action  for  the  amount  of  rent,  or  by  distress  on  the 
premises.  This  last  is  the  method  most  commonly 
resorted  to.  It  is  a  remedy  given  to  the  landlord  by 
the  legislature,  by  which  he  may  seize  the  goods  of 
his  tenant  on  the  premises,  sell  them,  and  reimburse 
hhnself  for  the  rent  in  arrear,  and  the  costs  of  the 
proceeding.  To  authorise  a  distress  there  must  be 
an  actual  existing  demise  at  a  fixed  rent.  If  the 
landlord  has  treated  the  tenant  as  trespasser,  he  can- 
not distrain,  for  by  so  doing  he  has  admitted  that  he 
is  no  tenant,  and  distress  supposes  a  tenancy  subsist- 
ing. So  long  as  the  goods  are  on  the  premises,  he 
may  distrain  for  one  year's  rent,  even  though  the 
tenant  be  a  bankrupt,  and  his  goods  in  possession  of 
the  messenger.  The  same  thing  may  be  done  in 
case  of  the  tenant's  insolvency.  But  in  this  last 
case  he  has  no  lien  on  the  goods  after  they  are 
removed,  whereas,  in  bankruptcy,  the  landlord  may 
prove  for  the  remainder  of  his  debt  like  any  other 
creditor. 
In  general  all  goods  and  chattels  found  on  the 
.  premises,  whether  the  property  of  the  tenant  or 
a  stranger,  may  be  distrained.  But  articles  on  the 
premises  in  the  way  of  trade,  such  as  a  horse  at  a 
smith's  shop,  tools  and  implements  of  trade  in  actual 
use,  and  some  other  matters,  are  exempted.  A  dis- 
tress must  bear  some  fair  proportion  to  the  sum  dis- 
trained for.  It  must  be  made  in  the  daytime,  and 
not  till  after  the  rent  is  due.  If  made  after  the 
tender  of  arrears  it  will  be  illegal.  And  though  the 
tender  be  made  after  the  distress,  but  before  it  is 
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impounded,  the  landlord  must  deliver  up  the  distress, 
and  the  expenses,  if  any,  be  paid  by  him. 

By  the  2  Geo.  II.  c.  19,  goods  fraudulently  or 
clandestinely  conveyed  off  the  premises,  to  avoid  a 
distress  for  rent,  may  be  seized  anywhere  within 
thirty  days  after,  unless  bond  fide  sold  to  parties  not 
privy  to  the  fraud. 

The  place  where  the  distress  is  deposited  in  secu- 
rity, or,  as  the  phrase  is,  is  impounded,  may  be  on 
such  part  of  the  premises  as  is  most  convenient. 
But  if  the  goods  distrained  are  removed,  notice  must 
be  given  of  the  place  where  they  are,  and  such  notice 
should  contain  an  inventory  of  the  goods  distrained. 
Unless  the  owner  replevy  the  distress  within  five 
days  after  notice  of  the  distress,  the  distrainor  may 
have  them  appraised  by  the  sheriff,  &c.,  and  proceed 
to  sell  by  auction.  The  proceeds,  after  paying  the 
arrears  and  expenses,  must  be  retained  by  the  sheriff 
for  the  owner  of  the  goods.  On  the  sixth  day  he 
may  proceed  to  sell  and  remove  the  goods.  If  he 
remain  on  the  premises  after  that  time  without  the 
consent  of  the  owner,  he  may  be  treated  as  a  tres<* 
passer.  A  second  distress  may  be  made  if  the  pro- 
ceeds of  the  first  are  insufficient,  or  if  the  replevy 
be  nugatory. 

By  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  in  the  case  of  landlord  and  tenant,  where 
half  a  year's  rent  is  in  arrear,  and  the  landlord  has 
the  right  to  re-enter  for  non-payment,  he  may  bring 
a  writ  of  ejectment  in  the  simple  form  prescribed  by 
that  Act.  On  proof  that  there  were  not  sufficient 
goods  to  satisfy  a  distress,  he  shall  have  judgment 
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and  execution.    But  if  the  tenant  pays  all  rent  and 
costs  before  trial,  the  proceedings  are  to  cease. 

The  question  of  a  landlord's  right  to  distrain  upon 
certain  fixtures  of  the  tenant  will  be  considered  in 
the  Section  that  treats  of  fixtures. 


STAMPS  AND  BEGISTBATION  OF  LEASES. 

By  the  13  &  14  Vict.  c.  97,  leases  of  any  lands  or 
hereditaments  which  are  granted  in  consideration  of 
a  fine  or  premium,  and  without  any  yearly  rent 
amounting  to  £20,  are  liable  to  the  same  stamp  duties 
as  for  the  conveyance  on  the  sale  of  lands  for  a 
similar  amount.  If  leases  are  granted  both  in  con- 
sideration of  a  fine  or  premium,  and  also  of  a  yearly 
rent  of  £20  or  upwards,  they  are  liable  both  to  the 
preceding  duties,  and  also  to  the  duties  payable  on  an 
ordinary  lease  with  a  reservation  of  rent. 

The  ordinary  duties  are  as  follows  :  — 


Rent  not  exceeding 
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For  every  other  £50  or 
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When  there  is  a  fine  or  premium,  and  also  a  rent  of 
£20  or  upwards,  the  lease  is  liable  as  well  to  €xd 
valorem  duty  in  respect  of  the  fine,  as  to  the  duty 
for  rent. 

Leases  for  a  life  or  lives,  not  exceeding  three,  or 
for  a  term  of  years  determinable  with  a  life  or  lives 
not  exceeding  three,  by  whomsoever  gi*anted,  and 
leases  for  a  term  absolute,  not  exceeding  twenty-one 
years,  granted  by  ecclesiastical  corporations,  either 
aggregate  or  sole,  are  excepted  when  the  duties 
payable  would  amount  to  £1  15«.  or  upwards,  and 
when  a  fine  is  paid ;  but  if  no  fine  is  paid,  they  are 
subject  to  the  ordinary  duties  payable  on  the  amount 
of  rent. 

Leases  of  mines  or  minerals,  with  or  without  any 
other  lands  or  hereditaments,  where  any  part  of  the 
produce  is  reserved  in  imoney  or  kind,  are  thus  liable 
to  duty.  If  the  value  of  the  reserved  produce  is 
stipulated  to  amount  at  least  to  a  given  sum  per 
annumy  or  be  limited  not  to  exceed  a  given  sum  per 
anniim,  the  duty  is  charged  in  respect  of  the  highest 
of  such  sums  given  or  limited  for  any  year  of  the 
term.  If  a  yearly  sum  is  reserved  in  addition  to  such 
produce^  without  such  stipulation  or  limitation,  the 
duty  is  charged  in  respect  of  the  yearly  sum  :  and 
where  both  a  certain  yearly  sum  and  also  such  pro- 
duce, with  such  stipulation  or  limitation,  the  duty  is 
charged  upon  the  aggregate  of  the  yearly  sum,  and 
also  of  the  highest  yearly  amount  or  value  of  such 
produce. 

A  lease,  not  otherwise  charged,  is  subject  to  a  duty 
of  £1  16«.     This   stamp  will  often   be  required  in 
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mining  leases,  and  covers  other  matters  introduced 
therein,  in  addition  to  the  duties  above  stated.  It  is 
also  the  proper  stamp  when  no  certain  rents  are 
reserved. 

Counterparts  and  duplicates  of  leases  charged  with 
a  duty  not  exceeding  5s.  are  liable  to  the  same  duty 
as  the  originals,  and  counterparts  of  all  other  leases 
are  liable  to  the  duty  of  Ss,,  with  a  progressive  duty 
of  2s,  6d,y  and  must  be  impressed  with  a  particular 
stamp. 

All  agreements  involving  value  to  the  amount  of 
£20  or  upwards  are  charged  with  a  duty  of  2s.  6d,f 
and  a  progressive  duty  of  2s,  6d. 

An  instrument  under  seal,  though  it  only  amount 
to  an  agreement  for  a  lease,  requires  a  stamp  of 
£1  Us. 

A  licence  in  fee  to  work  mines  would  appear  to  be 
chargeable  in  the  same  manner  as  an  absolute  convej- 
ance^  for  it  amounts  to  the  absolute  sale  of  an  incor- 
poreal hereditament.  In  other  respects  there  seems 
to  be  no  distinction  between  leases  and  licences. 

In  cases  of  doubt  as  to  the  proper  stamp,  any 
instrument  may  be  submitted  to  the  opinion  of  the 
Commissioners.  An  appeal  is  also  allowed  from  the 
Stamp  OflSce  to  the  Court  of  Exchequer.  The 
penalty  in  stamping  an  instiiiment  is  £10.  But  this 
may  be  remitted  within  twelve  months  by  satisfying 
the  Commissioners  that  the  instrument  was  not  duly 
stamped  by  accident,  &c.,  without  design  to  evade  the 
duty.  And  a  stamp  may  be  affixed,  on  payment  of  the 
penalty,  even  in  the  course  of  a  triaL 

Distinct  mines  may  be  leased  by  the  same  deed  at 
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different  rents,  and  one  stamp  for  the  gross  amount  of 
the  rents  will  suffice. 

Registry  of  Deeds, — All  deeds  concerning  estates 
in  Yorkshire  and  Middlesex  must  be  registered, 
except  leases  at  rack-rent,  and  leases  not  exceeding 
twenty-one  years  where  the  actual  occupation  and 
possession  go  along  with  the  lease.  But  the  exception 
of  leases  at  rack-rent  does  not  apply  to  mines. 
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CHAP.  IV. 


TITLE   BY  PRESCRIPTION. 


The  legal  term  "  prescription  "  has  been  so  frequently 
referred  to,  and  it  is  a  title  so  often  relied  upon  for 
the  acquisition  and  enforcement  of  rights  connected 
with  the  occupation  of  collieries,  that  it  is  proposed  to 
insert  an  outline  of  this  description  of  title.  Pre- 
scription is  said  to  be  a  title  by  long  usage.  In  other 
words,  where  any  person,  and  those  under  whom  he 
claims,  have,  to  the  knowledge  of  those  against  whom 
he  asserts  the  right,  been  in  the  habit  from  time  im- 
memorial of  using  and  exercising  some  incorporeal 
right,  such  as  rights  of  way,  of  common,  use  of  water, 
pews,  &c.  &c.,  and  can  show  no  other  title  to  such 
right ;  he  is  said  to  claim  and  enjoy  it  by  prescrip- 
tion. The  notion  which  lies  at  the  root  of  this  title 
is,  that  if  the  owners  of  property  permit,  for  a  long 
course  of  years,  adverse  rights  which  tend  to  lessen 
their  exclusive  enjoyment  of  their  own,  it  is  reason- 
able to  suppose  that  there  must  once  have  been  a 
legal  origin  for  such  claim,  and  that  the  grant  which 
conveyed  it  has  been  lost.  Custom  is  a  local  usage  ; 
prescription  is  a  personal  usage,  attaching  to  a  man 
and  his  ancestors,  or  those  whose  estate  he  holds. 
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Down  to  a  very  recent  period,  it  was  a  necessary 
ingredient  in  this  title  that  the  usage  should  have 
been  immemorial,  that  it  must  have  existed  beyond 
the  memory  of  man,  or  so  long  that,  as  Lyttleton 
says,  ^*  no  living  witness  has  heard  any  proof,  or  had 
any  knowledge  to  the  contrary;"  and,  as  another 
writer  of  authority  says,  "  that  there  is  no  proof  by 
record  or  writing,  or  otherwise,  to  the  contrary."  It 
was  a  maxim  of  the  law  that  the  time  of  legal 
memory  meant  the  beginning  of  the  reign  of  Richard 
the  First.  But  though  it  was  not  necessary  to  prove 
the  existence  of  the  alleged  usage  from  that  tim<>, 
and  the  exercise  of  it  for  a  long  period  was  said  to 
raise  the  presumption  that  the  usage  had  continued 
during  the  whole  period  of  legal  memory,  yet  it 
was  sufficient  to  invalidate  the  title  to  show  that 
it  had  commenced  since  the  time  of  Richard  the 
First. 

A  recent  statute,  however,  2  &  3  Will.  IV.  c.  71, 
called  an  *'  Act  for  shortening  the  time  of  Prescrip- 
tion in  certain  cases,"  has  greatly  altered  this  theory. 
Its  principal  enactments,  so  far  as  they  touch  any 
right  with  which  this  treatise  can  be  concerned,  are 
the  following. 

Section  1  enacts  that  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  pre- 
scription, or  grant,  to  any  right  of  common,  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  from  or 
upon  any  land  of  any  person  (except  such  mattei-s 
as  are  specially  provided  for,  and  except  tithes,  rent, 
and  services),  shall,  where  such  right,  profit,  or 
benefit  shall  have  been  actually  enjoyed  by  any  person 
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daiming  right  thereto,  without  interruption,  for  the 
full  period  of  thirty  years,  be  defeated  by  showing 
only  that  such  right,  profit,  or  benefit  was  first  taken 
or  enjoyed  at  any  time  prior  to  such  period  of  thirty 
years.  Nevertheless^  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated.  When  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid 
for  the  full  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  taken. and  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given, 
by  deed  or  writing. 

Section  2  contains  an  enactment  concerning  ways 
and  other  easements,  and  watercourses  and  the  use  of 
water.  This  enactment  is  exactly  like  that  contained 
in  Sect.  1,  which  relates  to  rights  of  common,  &c., 
except  that  it  substitutes  the  period  of  twenty  years 
for  thirty  years,  and  forty  years  for  sixty. 

Section  3  enacts  to  the  same  efiect,  as  to  the  use  of 
light  for  any  dwelling  house,  &c. 

Section  4  enacts  that  each  of  the  respective  periods 
of  years  above  mentioned  shall  be  taken  to  be  the 
period  next  before  some  suit  or  action  in  which  the 
claim  or  matter,  to  which  such  period  may  relate, 
shall  have  been  or  shall  be  brought  into  question ; 
and  no  act  or  other  matter  6hall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  Act,  unless  it 
shall  have  been  or  shall  be  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have 
had,  or  shall  have,  notice  thereof,  and  of  the  person 
making  or  authorisiiifg  the  same  to  be  made. 
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Section  6  enacts  that  in  the  cases  provided  for  by 
the  Act,  no  presumption  shall  be  allowed  in  favour 
of  any  claim,  upon  proof  of  the  exercise  or  enjoyment 
of  the  light  or  matter  claimed,  for  any  less  period  of 
time  or  number  of  years,  than  for  such  period  or 
number  mentioned  in  that  Act,  as  may  be  applicable 
to  the  case  and  claim. 

Section  7  enacts  that  the  time  during  which  any 
person  otherwise  capable  of  resisting  any  claim  to  any 
of  the  matters  before  mentioned  shall  have  been  or 
shall  be  an  idiot,  infant,  non  compos  mentis,  feme 
covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  shall  have  been  pending,  and  diligently 
prosecuted,  or  abated  by  the  death  of  any  parties 
thereto,  shall  be  excluded  in  the  computation  of  the 
periods  therein-before  mentioned,  except  in  cases 
where  the  right  or  claim  is  by  the  Act  declared  to 
be  indefeasible^ 

Section  8  enacts  that  when  any  land  or  water,  over 
or  from  which  any  such  way  or  other  convenient 
-watercourse,  or  use  of  water,  shall  have  been  or  shall 
be  enjoyed  or  derived,  has  been  or  shall  be  held  under 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  other 
matter  during  the  continuance  of  such  term  shall  be 
excluded  from  the  forty  years,  if  the  claim  shall  within 
three  years  next  after  the  end,  or  sooner  termination 
of  such  term,  be  resisted  by  any  person  entitled  to 
any  reversion  on  the  termination  thereof* 
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CHAP.  V. 

FIXTURES. 

The  word  "  fixture  "  has  9<iquired  the  peculiar  mean* 
ing  of  chattels  which  haye  been  annexed  to  the  free- 
hold, but  which  are  removable  at  the  will  of  the 
person  who  annexed  them.  In  the  case  of  Ex  parte 
Barclay,  5  De  G.  M.  &  G.  p.  403,  fixtures  were 
defined  to  be  *'  such  things  as  are  ordinarily  affixed 
to  the  freehold  for  the  convenience  of  the  occupier, 
and  which  may  be  removed  without  material  injury 
to  the  freehold;  such  will  be  machinery,  using  a 
generic  term  ;  and  in  houses,  grates,  cupboards,  and 
other  like  things."  By  the  expression  ^*  annexed  to 
the  freehold,"  is  meant  fastened  to  it  or  connected 
with  it ;  mere  juxtaposition,  or  the  laying  of  an 
object,  however  heavy,  on  the  freehold,  does  not 
amount  to  annexation.  But  whatever  is  so'  affixed 
becomes  part  of  the  realty,  and  the  person  who  was 
the  owner  of  it  when  it  was  a  chattel  loses  his  pro* 
perty  in  it,  which  immediately  vests  in  the  owner  of 
the  soil. '  It  can  only  revert  to  the  original  owner  of 
the  chattel  by  severance  and  removal,  by  virtue  of 
certain  exceptions  allowed  by  law.  It  is  upon  this 
principle  that  in  calculating  the  rateable  value  of 
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property,  machinery  attached  to  it  ought  to  be  taken 
into  account,  without  considering  whether  it  be  real 
or  personal  estate. 

In  its  widest  and  natural  sense  the  word  fixture 
would  mean  anything  annexed  to  the  freehold.     A 
privilege  is  conferred  by  law,  as  an  exception  to  the 
general  rule,  upon  certain  fixtures,  which,  if  set  up 
for  ordinary  purposes,  would  not  be  severable  from 
the  freehold  by  the  owner  of  a  particular  estate,  or 
by  his  representative,  but  which,  in  order  to  encou- 
rage commerce,  are  removable  when  set  up  for  com*- 
mercial  purposes.     Such  is  the  greater  part  of  the 
machinery  set  up  by  manu&cturers  and  traders,  which 
is  now  of  a  description  so  expensive,  that  to  prohibit 
its  removal  from  a  landlord's  premises  would  be  a 
serious  discouragement  to  trade.     By  virtue  of  this 
exception  the  tenant  of  a  colliery  may  now  remove 
the  engines^  tram-plates,  and  machinery  of  all  kinds, 
which  have  been  erected  and  fixed  for  the  use  of  the 
works,  together  with  any  merely  temporaiy  erections. 
But  substantial  buildings  of  brick  and  stone  must  be 
left,  unless  they  are  the  subject  of  special  stipulation. 
Such  being  the  outline  of  the  rule,  it  is  necessary  to 
consider  ftirther  the  various  distinctions  which  have 
been  established  by  the  courts. 

Questions  respecting  fixtures  principally  arise  be- 
tween three  classes  of  persons.  1st,  between  the  heir 
and  the  executor  of  the  same  owner  of  the  inheritance. 
In  this  case  the  rule  prevails  with  the  most  rigour 
in  favour  of  the  inheritance,  and  against  the  right 
to  sever  and  convert  into  a  personal  chattel  any- 
thing   which    has    been    affixed    to    the     freehold. 
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2ndly,  between  the  execator  of  a  tenant  for  life,  or 
in  tail,  and  the  remainder  man,  or  reversioner ;  in 
which  case  the  right  to  fixtures  is  more  favonrablj 
considered  for  executors  than  in  the  case  between  the 
heir  and  the  executor,  drdly,  between  landlord  and 
tenant,  in  which  the  greatest  indulgence  has  always 
been  allowed  in  favour  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels^  as 
against  the  claim  of  the  landlord. 

In  the  two  first  classes  the  leading  cases  are  Lawton 
V.  Lawton  (3  Atk.  13),  which  was  the  case  of  a  fire* 
engine  to  work  a  colliery,  erected  by  a  tenant  for  life  ; 
Lord  Dudley  v.  Lord  Ward  (Amb.  113),  which  was 
a  similar  case ;  and  Lawton  v,  Salmon  (1  H.  Black* 
259),  which  was  an  action  brought  for  salt-pans  by 
the  executor  against  the  tenant  of  the  heir-at-law. 
The  decisions  have  proceeded  upon  the  ground  that 
where  the  fixed  instrument,  engine,  or  utensU,  and 
the  building  covering  the  same,  was  an  accessory  to  a 
matter  of  a  personal  nature^  it  should  itself  be  consi- 
dered as  personalty.  The  engines  above  mentioned 
were  accessory  to  the  carrying  on  the  trade  of  getting 
and  vending  coals,  a  matter  of  a  personal  nature. 
Lord  Hardwicke  said  in  Lord  Dudley's  case,  **  A  col- 
liery is  not  only  an  enjoyment  of  the  estate,  but  is 
in  part  the  carrying  on  of  a  trade."  And  again  he 
says  in  Lawton*s  case,  ^<  One  reason  that  weighs  with 
me  is  its  being  a  mixed  case  between  enjo3ring  the 
proBts  of  the  land,  and  carrying  on  a  species  of  trade> 
and  considering  it  in  this  light^  it  comes  very  near 
the  instances  in  brew-houses  of  furnaces  and  cop- 
pers.**    Upon  this  principle  the  engines  for  raising^. 
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coals  were  held  to  belong  to  the  executor.  And  it 
may  be  stated  as  a  general  rule,  that  the  representa- 
tive of  the  particular  tenant,  u  e,,  for  life  or  in  tail,  is 
entitled  against  the  remainder  man  to  fixtures  wholly 
or  in  part  erected  for  the  furtherance  of  trade. 

But  this  question    most    usually  arises    between 
landlord  and  tenant.     The  original  rule  was  that 
the  tenant^  if  he  had  affixed  anything  to  the  free- 
hold during  his  tenancy,  could  not  again  remove  it 
without  the  consent  of  the  landlord.     But  several  ex- 
ceptions have  been  engrafted  upon  this  rule,  amongst 
which  the  one  with  which  alone  this  treatise  is  con- 
cerned is  this :    that  utensils   set  up  in  connection 
with  and  relation  to  trade  may  be  removed  by  the 
tenant.      This    exception  was    grounded  upon   the 
public    policy   of   encouraging    trade,    which  would 
otherwise  have  been  materially  checked.    Atid   the 
law  was  very  dearly  laid  down  by  Lord  Ellenborough 
in  the  case  of  Elwes  v.  Ma  we  (3  East,  38),  to  which 
case  a  most  lucid  commentary  has  been  appended  in 
Smith's  Leading  Cases,  vol.  ii.  p.  100.     Besides  the 
engines  above  mentioned,  this  general  exception  has 
been  held  to  extend  to  a  shed  called  a  Dutch  barn, 
Bet  up  for  trading  purposes,  and  having  a  foundation 
of  brickwork  and  uprights  fixed  in  and  rising  from 
the  brickwork,  and  supporting  the  roof,  which  was 
made  of  tiles  ;  and  to  a  shed  built  on  brickwork,  and 
to  posts  and  rails. 

It  is  difficult,  however,  to  say  with  perfect  precision 
how  far  this  exception  or  protection  may  be  carried 
with  respect  to  particular  items.  Generally,  when 
articles  can  be  removed  without  causing  any  serious 
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detriment  and  mischief  to  the  freehold,  or  when  they 
can  he  taken  away  without  being  themselves  entirely 
demolished,  or  without  losing  their  value,  the  re- 
moval will  be  lawful,  A  building  entirely  of  brick, 
therefore,  could  hardly  be  removed,  though  when  it 
has  a  brick  foundation,  and  the  erection  is  mainly  of 
wood,  it  may  be  removed.  A  steam  engine  may  be 
removed,  and  so  may  furnaces,  and  all  kinds  of  ma- 
chinery, and  stoves.  How  far  the  removal  of  store- 
houses and  workshops  may  be  sanctioned  by  the 
Common  Law  Courts  it  is  not  possible  to  say,  and 
must  depend  upon  the  nature  of  each  item  which  may 
be  the  subject  of  dispute  hereafter. 

Where  things  may  be  removed  at  all,  it  is  incum- 
bent upon  the  tenant  to  remove  them  before  the  end 
of  the  term.  The  injury  done  by  the  severance  should 
be  repaired,  and  the  premises  left  in  the  state  they 
were  in  at  the  commencement  of  the  tenancy,  if  any- 
thing in  the  nature  of  a  fixture  has  been  substituted 
for  another  then  affixed,  and  afterwards  replaced.  In 
illustration  of  this  rule,  and  of  the  law  generally,  a 
few  leading  cases  will  be  here  referred  to. 

In  the  important  leading  case  of  Minshull 
and  another  v,  Lloyd,*  a  colliery  had  been  leased 
with  the  right  of  putting  up  engines,  &c.,  subject  to 
a  right  of  re-entry  on  non-payment  of  rent  or  in- 
solvency. Certain  engines  were  erected  and  affixed 
to  the  soil.  The  tenant  afterwards  assigned  the 
property  to  trustees  to  secure  an  annuity.  The  land- 
lord in  June  1829  recovered  possession  by  ejectment, 

♦  2  M.  &  W.  459. 
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and  in  the  following  November  an  execution  creditor 
of  the  tenant  who  had  so  assigned  seized  the  engines, 
&c.,  under  a  writ  oi  Ji.fa.    The  trustees  then  sought 
to   recover    the    steam-engines    in    trover.     It  was 
held  they  could  not   do  so,  on  the  ground  that  the 
tenant  had  not  severed  them  during  his  term.     But 
Mr.  Baron  Parke   stated  the  law  verj  clearly   as 
follows : — "  We  take  these  engines  to  have  been  in 
part  affixed  in  a  substantial  mamier  to  the  freehold, 
in   the  ordinary  way  in  which  steam   engines  are 
erected.     The  law  is  clearly  settled  that  everything 
substantially  and  permanently  affixed  to  the  soil  is 
in  law  a  fixtui*e.     The  principle  of  law  is  that  qaic' 
quid  solo  plantcttur  solo  eedit.     The  right  of  a  tenant 
is  only  to  remove  during  his  term   the  fixtures  he 
may  have  put  up,  and  so  to  make  them  cease  to  be 
any  longer  fixtures.     That  right  of  the  tenant  enables 
the  sheriff  to  take  them  under  a  writ  for  the  benefit 
of  the  tenant's  creditor.     I   assent  to  tibe  doctrine 
laid  down  in  Coombs  v.  Beaumont  (B.  &  Ad.  72),  that 
such  fixtures  are  not  goods  and  chattels  within  the 
bankrupt  law,   though  they  are  goods  and  chattels 
when   made  such  by  the  tenant's   severance,  or  for 
the  benefit  of  execution  creditors.      These  engines 
were  never  goods  and  chattels  at  all,  so  as  to.  pass  to 
the  plaintiffis.     They  had  only  the  same  right  of  re- 
moval as  the  tenant,  which  ceased  in  June  1829,  and 
that  right  of  removal  would  not  have  enabled  the 
tenant  to  sue  in  trover  for  them  even  during  his  term." 
And  Mr.  Baron  Alderson  added,  '^  Fixtures  cannot 
become  goods  and  chattels  until  the  tenant  has  exer- 
cised his  right  of  making  them  so,  which  he  can  only 
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exercise  during  his  possession.  The  moment  that 
expires  he  cannot  remove  them."  Lord  Holt  expressly 
puts  the  tenant's  power  to  remove  erections  put  up 
for  carrying  on  trade  on  the  ground  of  its  being  ^'  a 
power  coupled  with  an  interest*^' 

Bankruptcy  of  Tenant, — The  case  of  Coombs  v* 
Beaumont,  referred  to  above,  in  connexion  with  the 
bankruptcy  of  a  tenant  who  has  erected  fixtures  on 
the  premises  for  carrying  on  trade,  occun*ed  under 
the  repealed  statute  relating  to  bankrupts.  But  in  the 
case  Ex  parte  Humphries  (1  Bankruptcy  Report,  72)^ 
Mr.  Commissioner  Fane  held  that  all  fixtures  set  up 
for  the  purpose  of  trade,  and  which  the  trader  might 
remove,  belong  to  the  assignees  in  case  of  bankruptcy. 
And  this  decision  was  in  conformity  with  another  and 
very  elaborate  one  which  was  delivered  by  another 
commissioner,  to  the  same  effect,  and  is  quoted  at 
length  in  a  note  to  the  above  case. 

And  in  the  case  of  Hellawell  v.  Eastwood  and 
others  (6  Ex.  Rep.  295),  it  was  held  that  machinery 
for  the  purpose  of  manufacture,  {ex.  gra,y  mules  for 
spinning  cotton,  fixed  by  screws  into  the  wooden 
floors  of  a  factory,  or  in  some  cases  sunk  in  the  stone 
flooring  and  secured  by  lead,)  is  by  law  distrainable 
for  rent.  At  common  law  things  fixed  to  the  freehold 
could  not  be  distrained  for  two  reasons  ;  that  what  is 
part  of  the  freehold  cannot  be  sev^d  without  detri- 
ment to  the  thing  itself,  and  things  which  cannot  be 
restored  in  the  same  plight  and  condition  cannot  be 
distrained  for  rent.  The  Court,  therefore,  considered 
whether  these  mules  fell  under  either  of  these  heads  i 
as  otherwise  they  wei*e  not  protected.     They  held 
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that  not  being  perishable,  thej  were  not  within  the 
last  category,  and  the  only  question  was  whether  they 
yrere,  when  fixed,  part  of  the  freehold.  This  is  a 
question  of  fact,  depending  on  the  circumstances  pf 
each  case,  and  chiefly  on  the  consideration  whether 
the  mode  of  annexation  was  such  that  the  article 
could  be  removed  integre^  salvcy  commode^  without 
injury  to  itself  or  the  buildmg,  and  whether  it  was 
for  the  permanent  and  substantial  improvement  of  the 
building,  or  merely  for  a  temporary  purpose.  They 
held  that  the  mules  never  became  part  of  the  freehold. 
They  were  slightly  attached,  and  would  have  passed 
to  the  executor ;  they  never  ceased  to  have  the 
character  of  moveable  chattels,  and  were  therefore 
liable  to  be  distrained.  It  seems  that  the  case  was 
decided  on  the  principle  that  articles  of  this  kind 
included  in  this  case  are  not  fixtures  at  all ;  that  they 
never  changed  their  legal  character  of  chattels  belong- 
ing to  the  tenant,  but  were  merely  to  be  regarded  as 
8o  much  furniture. 

But  in  the  recent  case  of  Boyd  v.  Shorrock  (37  Law 
Joum.  Chan.  144),  it  appeared  that  the  tenants  of  a 
cotton  mill  set  up  some  looms,  and  fastened  them  to 
the  floor  by  means  of  nails  driven  through  the  loom 
feet  into  wooden  plugs  fltted  into  the  floor.  They  mort- 
gaged the  mill,  with  the  looms  and  other  machinery, 
without  a  bill  of  sale,  and  became  bankrupt.  The 
looms  were  claimed  by  the  assignees  and  the  mortga- 
gees. The  present  Lord  Chancellor,  Lord  Hatherley, 
then  sitting  as  Yice-Chancellor,  said,  ^<  The  principle 
seems  to  be  that  if  the  tenant  has  affixed  to  the  free- 
hold, during  his  tenancy,  articles  in  such  a  manner  as 
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to  make  it  appear  that  during  the  term  they  are  not  to 
be  removed,  and  that  he  regards  them  as  attached  to 
the  property^  according  to  his  interest  in  the  property, 
then,  on  any  dealing  by  him  with  the  property  to 
which  these  articles  are  affixed,  the  Court  will  pre- 
sume that  he  meant  to  deal  with  the  property  as  it 
stood,  with  aU  these  things  so  attached,  and  to  pass 
the  property  in  its  then  condition.  The  circumstance 
that  they  may  be  transported  sometimes,  so  that  they 
may  be  placed  more  conveniently  in  another  part  of 
the  building,  does  not,  I  think,  prevent  their  being  ma- 
chinery within  the  decision  in  Ex  parte  Barclay  which 
I  followed  in  Mather  v.  Fraser  (2  K.  &  J.  p.  536).  I 
must  hold  that  these  are  fixtures  which  passed  with  the 
property,  and  did  not,  therefore,  require  a  bill  of  «ale." 
In  another  recent  case,  Climie  v.  Wood  (37  Law 
Joum.  Ex.  158),  an  engine  and  boiler  were  erected,  the 
engine  screwed  down  to  planks,  and  the  boiler  fixed 
in  brickwork.  The  question  arose  as  to  these  articles 
(which  were  found  by  the  jury  to  be  fixtures)  whether 
as  between  mortgagor  and  mortgagee  trade  fixtures 
are  removable  by  the  mortgagor.  Chief  Baron  Kelly 
said  that  if  this  "  were  a  question  between  landlord 
and  tenant,  there  is  no  doubt  the  defendant  might 
lawfuDy  remove  the  engine  and  boiler.  But  no  autho- 
rity has  been  cited  to  show  that  the  mortgagor  is 
entitled  to  remove  such  trade  fixtures  as  against  the 
mortgagee."  There  have  been  several  cases  where 
the  courts  have  decided  that  upon  the  true  construc- 
tion of  the  mortgage  deed  trade  fixtures  were  remov- 
able by  the  mortgagor,  but  not  one  to  show  that  such 
rights  existed  without  a  special  provision.     The  old 
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maxim,  quicquid  plantatur  solo  cedit  soio,  applies 
in  all  its  integrity  to  the  relation  of  mortgagor  and 
mortgagee,  and  that  trade  fixtures  form  no  exception. 
And  where  a  silk  mill  was  mortgaged,  and  the  deed 
stated  that  ^^all  those  the  steam  engine  or  steam 
engines,  boilers,  steam  pipes,  main  shafting,  mill-gear- 
ing, millwrights'  work,  and  other  machinery  and  fix- 
tures whatsoever  then  erected  or  set  up,  or  standing, 
or  being,  or  which  should  at  any  time  thereafter  be 
erected  or  set  up,  or  stand  or  be  in  or  upon  the  said 
lands,  mill,  and  premises,  or  any  part  thereof,"  were  to 
be  included  in  the  mortgage,  it  was  held  that  all  the 
machinery  and  fixtures  used  in  the  manufacturing  of 
silk  within  the  mill  were  included,  and  not  only  the 
machinery  necessary  to  give  motive  power  to  thQ 
milL  (Haly  v.  Hammerly,  30  Law  Journ.  Chan.  771.) 
In  the  case  of  Fenton  v.  Robart  (2  East,  88),  it 
would  seem  that  the  mere  erection  of  a  chimney 
would  not  prevent  the  right,  which  would  otherwise 
have  existed,  of  removing  the  surrounding  building. 
And  in  another  case  it  was  even  questioned  whether 
the  tenant  could  remove  a  lime-kiln  substantially 
built  of  brick  and  mortar,  but  the  point  was  not 
decided. 

It  sometimes  happens  that  the  tenant's  right  doea 
not  depend  altogether  upon  the  general  law,  but  is 
extended  by  a  special  custom  or  lex  loci.  See  Culling 
V.  Tuffnell  (Buller's  N.P.  34).  But  to  whatever 
extent  the  right  to  remove  trade  fixtures  may  be 
carried,  common  sense  and  justice  unite  in  requiring 
that  it  should  be  bounded  by  the  rule  laid  down  by 
Lord  Hardwicke  in  Lawton  v.  Lawton  (3  Atk.  13), 
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namely,  that  the  principal  thing  shall  not  be  destroyed 
by  the  accessory.  '^  It  may  perhaps  be  deduced  from 
this/'  says  Mr.  Smith,  '^  that  if  a  trading  fixture  could 
not  be  removed  without  the  destruction  or  the  great 
and  serious  injury  of  some  important  building,  it 
would  be  irremovable.  But  when  the  building  is 
but  an  accessory  to  the  fixture,  such  as  an  engine- 
house,  and  built  to  cover  it,  there  we  have  the 
authority  of  the  great  case  of  Elwes  v,  Mawe  for 
saying  that  one  as  well  as  the  other  is  removable." 

In  questions  as  to  fixtures  arising  between  vendor 
and  vendee,  there  seems  to  be  no  doubt  that  upon  a 
sale  of  the  freehold,  fixtures  attached  to  it  will  pass 
in  the  absence  of  any  express  provision  to  the  con- 
ti'aiy.  As  between  the  mortgagor  and  mortgagee 
there  seems  to  be  no  reason  that  a  mortgage  of  lands 
should  pass  any  different  rights  with  respect  to  fixtures 
than  a  conveyance. 

In  all  cases  it  must  be  understood  that  the  law  of 
fixtures  must  yield  to  any  express  stipulation  counter* 
vailing  it.  This  is  now  the  customary  course  adopted 
in  leases  of  collieries.  An  arrangement  is  made  by 
which  the  landlord  has  the  option  of  purchasing  the 
tenant's  fixtures  at  a  valuation,  and  if  he  declines  the 
tenant  may  proceed  to  remove  them.  In  the  form 
of  a  colliery  lease  inserted  in  the  Appendix,  on 
arrangement  of  this  kind  will  be  found.  But  even 
under  such  provisions,  disputes  will  sometimes  arise 
upon  items  which  have  not  been  specially  named. 

The  case  of  Foley  v.  Addenbrooke  (14  Law  Joum. 
4,  169),  is  instructive  on  this  subject.  The  defendant 
was  lessee  of  some  iron-mines,  works,  and  furnaces. 
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The  lease  contained  a  proviso  that  at  the  end  of  the 
term,  the  lessors,  on  giving  six  months'  previous 
notice  in  writing  of  their  intention  whether  they 
would  purchase  or  not,  to  the  defendant,  should  have 
the  option  of  purchasing  the  iron  castings,  railways, 
gins  (or  windlasses),  wimseys,  boilers,  machines,  and 
moveable  implements  and  materials  then  in  use,  or 
being  in  and  about  the  furnaces,  fire-engines,  iron- 
works, stone-pits,  lands,  and  premises,  at  a  price  to  be 
determined  in  the  manner  specified ;  and  in  the  event 
of  their  neglecting  to  avail  themselves  of  the  option, 
the  defendant  might  remove  all  such  articles  as  de- 
scribed above.  The  plaintifis  did  not  avail  themselves 
of  the  option  or  give  the  notice,  and  the  defendants, 
before  the  lease  expired,  disannexed  from  the  free- 
hold and  took  away  a  variety  of  articles,  and  in  so 
doing  injured  the  furnaces  and  iron-works.  In  deli- 
Tering  the  judgment  of  the  Court  of  Exchequer,  Lard 
Chief  Baron  Pollock  said  as  to  this  point,  "The rule 
which  the  Court  thinks  the  correct  one  to  act  upon 
is  this,  that  whatever  was  in  the  nature  oC  a  machine; 
or  part  of  a  machine,  as  iron-work  or  iron-casting,  or 
railways,  gins,  or  moveable  implements,  or  materials, 
the  defendants  had  a  right  to  remove  ;  that  whatever 
was  in  the  nature  of  buildings,  or  support  of  buildings, 
although  made  of  iron,  the  defendants  had  not  a  right 
to  remove,  and  that  with  respect  to  damage  to  the 
brickwork,  the  defendants  were  not  bound  to  restore 
the  brickwork  in  a  perfect  state,  as  if  the  article  it 
iras  intended  to  protect,  or  support,  or  cover,  were 
there  ;  it  was  sufficient  for  the  defendants  to  exercise 
their  right  tQ   remove  what  the  lease  gave  theffi^' 
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authority  to  remove,  and  in  doing  so,  to  remove  the 
brickwork,  and  to  leave  it  in  such  a  state  as  would 
be  most  useful  and  beneficial  to  the  lessors,  or  to  those 
who  might  next  take  the  premises."  The  Court  then 
proceeded  to  dispose  of  the  various  items  one  bj  one. 
They  were  of  opinion  that  the  tenants  might  remove 
the  boilers,  the  boiler  grates^  the  castings  and  iron- 
work of  the  engine  and  regulator,  and  the  spring 
beams.  As  to  the  damage  sustained  by  the  removal 
of  these  articles,  if  it  meant  damage  to  the  brick- 
work connected  with  them,  the  Court  thought  they 
were  not  sufficiently  informed  as  to  the  manner  of 
removal.  The  only  rule  they  could  lay  down  was 
that  the  tenants  had  a  right  to  remove  them,  doing  as 
little  damage  as  possiblcy  and  leaving  the  premises  in 
a  state  fit  to  be  used  for  a  similar  purpose  by  another 
tenant.  Then  as  to  the  brickwork  of  the  hot-air  ap- 
paratus, if  it  was  merely  disturbed  for  the  purpose  of 
taking  that  apparatus  which  the  tenant  had  a  right 
to  take,  and  being  so  disturbed  was  left  in  a  condition 
fit  and  convenient  for  the  restoration  of  another  hot- 
air  apparatus  by  another  tenant,  then  no  damages 
ought  to  be  recovered.  The  next  item  was  the  valve 
piping,  which  they  thought  the  tenants  entitled  to 
remove.  The  next  item  was  the  damage  done  to  the 
furnaces  by  the  removal  of  the  hoops,  beams,  and 
brick-stafis.  The  Court  thought  that  the  lessors  were 
entitled  to  recover  damages  for  the  removal  of  these^ 
because  these  articles  were  not  iron  work  in  the 
nature  of  machines  or  implements,  but  were  iron  work 
substituted  for  additional  brickwork,  with  a  view  to 
give  additional,  and  probably  necessary,  sti^ength  to 
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the  furnace,  which  the  defendants  had  no  right  to 
remove  or  to  deteriorate.  They  thought  the  tenants 
might  remove  the  cupola,  and  the  blast-pipes  which 
worked  them.  Thej  might  also  remove  the  puddling 
furnaces,  the  mill  furnaces,  the  boilers  of  the  forge- 
engine,  the  grates  of  the  boilers,  and  the  castings  and 
iron-work  of  the  forge-engine,  but  the  tenant  might 
not  remove  the  oak  taken  from  the  foundation  of  the 
forge-hanimer.  The  tenants  might  remove  the  plates 
from  the  shears  foundation,  but  the  lessors  might 
recover  damages  for  any  improper  method  of  removal. 
They  might  also  remove  the  holding  down  pins  and 
the  bed  plates.  With  regard  to  the  cast-iron  columns 
used  for  the  support  of  the  building,  the  Court  thought 
they  were  not  within  the  exoeptioa  in  the  lease,  and 
ought  not  to  be  taken  away,  but  that  the  tenants 
might  remove  the  gasometer  aad  apparatus.  If  any 
unnecessary  and  wanton  damage  had  been  done,  and 
the  premises  left  in  such  a  state  as  not  to  be  conve- 
niently applicable  to  the  same  purpose,  to  that  extent 
the  lessors  would  be  entitled  to  recover  damages. 

Though  this  case  and  judgment  furnishes  a  good 
guide  under  similar  circumstances,  it  must  be  distin- 
guished from  ordinary  disputes  relating  to  the  removal 
of  fixtures.  This  case  turned  upon  the  special  provi- 
sions of  the  particular  lease.  But  as  colliery  leases 
very  generally  contain  provisions  of  a  similar  nature, 
the  opinion  of  the  Court  is  given  very  fully. 
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CHAP.  VI. 
PRIVATE  WATS,  AND  WAT-LEAVES. 

It  is  obvious  that  the  work  of  collieries  can  onlj  be 
carried  on  without  private  rights  of  waj  in  those 
cases  where  the  land  over  which  the  produce  is  con- 
veyed to  the  railway,  canal,  or  public  road,  is  the 
property  of  the  occupier  of  the  colliery.  As  this  is 
not  usually  the  case,  the  subject  of  private  ways  and 
way-leaves  is  one  of  considerable  importance. 

The  distinction  between  public  and  private  ways 
is  this  :  public  ways  are  open  to  all  persons ;  priyate 
ways  are  eujoyed  by  particular  persons  or  classes. 
The  general  rules  of  law  with  respect  to  priyate 
ways  are  these  :— A  private  right  of  way  belongs  to 
the  class  of  easements,  which  are  a  division  of  incor- 
poreal rights.  An  easement  is  a  right  annexed  to,  or 
issuing  out  of,  or  exercisable  over  or  within  an  here- 
ditament corporeal.  The  right  of  way  is  the  right,  in 
one  person,  or  more,  of  passing  over  the  land  of  another 
person.  There  are  five  kinds  of  way, — ^footways  ; 
horseways,  for  persons  passing  on  horseback  ;  drift- 
ways, for  driving  cattle  ;  carriage  ways,  for  carts 
and  carriages,  including  always  a  foot  and  hprsa^v^ay; 
and  lastly,  waterways  fop  ships  and  boats. 


RIGHTS  OF  WAT«  lOl 

The  proper  origin  of  a  private  right  of  way  is  a 
grant  from  the  owner  of  the  soil,  as  when  by  deed  the 
owneir  of  the  land  bestows  on  another  the  liberty  of 
passing  over  his  grounds  to  go  to  market,  &c«     This 
right  may  also  be  gained  by  prescription,  as  where 
all  the  owneni  and  occupiers  of  such  a  farm  have 
been  used  to  cross  such  a  ground  for  such  a  particular 
purpose.     The  rule  of  law  as  to  this  mode  of  ac- 
quiring the  right  is  settled  by  2  &  3  William  IY< 
c.  71>   sect.  2,  which  enacts  that    '^  in  claimis  of 
right  of  way  by  prescription,  when   the  way  shall 
have  been  actually  enjoyed  for  full  twenty  years 
without  interruption,  it  shall  be  defeated  or  destroyed 
only  by  showing  that  such  right  was  first  enjoyed  at 
sny  time  prior  to  such  period  of  twenty  years  ;  and 
where  it  has  been  enjoyed  for  full  forty  years  the 
right  shall  be  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing."    Prescription  is  a  title 
by  long  usage,  and  though  it  depends  on  usage,  it  is 
distinguishable  from  custom  in  this,  that  custom  is  a 
local  usage,  and  prescription  is  a  personal  usage, 
attaching  to  a  man  and  his  ancestors,  or  those  whos€K 
estate  he  has.    But  it  is  important  to  observe  that 
this  title  is  always  founded  on  the  actual  usage  of 
enjoying  the  thing  in  question,  and  without  this  use 
and  enjoyment,  a  mere  bare  claim,  however  often 
repeated,  or  long  continued,  and  whether  its  vfdidity 
had  been  questioned  or  not,  will  not  suffice  to  esta^ 
blish  a  prescriptive  right.*     The  enjoyment  must 

*  Stephen's  Black.  2,  35. 
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have  been  constant  and  peaceable,  of  the  duration 
required  hj  the  statute,  certain  and  not  vague  in' 
its  nature  ;  and  is  onlj  capable  of  giving  a  title  to 
supply  the  loss  of  a  supposed  grant,  which  conveys 
incorporeal  rightp. 

A  private  right  of  way  may  also  be  established 
by  proof  of  a  custom,  if  such  can  be  shown  to  have 
prevailed  for  a  sufficient  length  of  time  with  respect 
to  all  the  inhabitants  of  a  certain  parish,  village^ 
hamlet,  district,  &c.  The  immemoriality  of  a  local 
custom  may  be  sufficiently  proved  by  living  wit- 
nesses, who  can  attest  its  continued  existence  for  a 
long  time  back.  The  general  rule  is  that  if  the 
exercise  of  a  custom  at  a  distant  time  be  shown,  and 
thefe  is  no  evidence  that  at  any  certain  time  it  did 
not  exist,  a  jury  may  properly  infer  that  it  went 
back  as  far  as  the  time  of  Bi chard  I.,  which  is  the 
time  of  legal  memoiy.  But  as  rights  of  way  to  and 
from  collieries  are  rarely,  if  ever,  dependent  on 
Custom,  this  branch  will  not  be  more  particularly 
considered. 

A  right  of  way  may  also  arise  from  necessity. 
Thus/ if  a  man  grants  to  another  a  piece  of  ground 
in  the  middle  of  his  field  he  at  the  same  time  tacitly 
and  impliedly  gives  me  a  way  to  come  at  it,  for  that 
is  necessary  to  its  enjoyment,  and  that  grantee  may 
cross  his  land  for  that  purpose  without  trespass. 
For  when  the  law  gives  a  right  it  gives  every- 
thiDg  necessary  to  its  exercise.*  This  right  of 
way  thus  impliedly  granted   or  reserved,  is  called 

*  1  Saunfl.  Wms.  323.    Step.  Black,  2, 11. 
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**  a  way  of  necessity."  But  a  "  way  of  necessity  *' 
is  limited  by  the  necessity  which  created  it,  and  when 
such  necessity  ceases,  the  way  also  ceases. 
•  In  the  two  former  classes  of  ways,  where  grants 
are  actually  in  existence,  or  are  presumed  from  usage 
iind  custom  to  have  been  originally  made,  though  now 
lost,  the  right  of  way  so  given  may  be  either  appur- 
tenant to  some  particular  house  or  land,  or  *^  in  gross," 
and  annexed  to  the  person  of  the  grantee,  without 
respect  to  any  house  or  land  of  which  he  may  be  the 
owner  or  occupier. 

If  a  grant  of  a  right  of  way  be  made  by  a  person 
who  has  only  a  limited  estate  in  the  land  over  which 
the  way  passes,  it  is  effectual  only  during  the  con- 
tinuance of  the  estate  of  the  grantor.  Suppose  a 
claim  to  a  right  of  way  to  be  set  up  by  a  prescrip- 
tive title,  and  enjoyment  of  it  for  twenty  or  forty 
years  be  proved,  yet  if  it  appears  that  the  land  over 
which  such  right  is  claimed  has,  during  the  whole  or 
part  of  the  twenty  or  forty  years,  been  in  the  occupa- 
tion of  a  party  who  had  only  a  limited  estate  in  it, 
not -only  is  no  right  of  way  acquired  against  the 
reversioner,  but  no  right  whatever  is  gained  by  the 
user. 

'  The  leading  cases  upon  points  arising  in  connection 
with  claims  to  private  rights  of  way  are  the  follow- 
ing ^-^Under  the  grant  of  a  "free  and  convenient 
Way,"  with  liberty  to  make  and  lay  causeways  for 
the  purpose  of  carrying  coals,  the  grantee  was  held 
to  have  the  right  to  lay  a  framed  waggon  way.*    But 

*  Seahouse  v,  Christiao,  I  T.  B.  560. 
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it  was  also  held  that  he  had  no  right  to  make  a  trans^ 
verse  road,  across  the  land,  under  a  grant  which  gave 
a  right  of  way  in,  through,  and  along  it»  the  land 
consisting  of  a  narrow  strip. 

Jn  a  much  later  case  it  appeared  that  land  was 
conveyed,  excepting  uid  reserving  all  mines  of  coals 
within  that  iand,  together  with  sufficient  way-leave 
and  stay-leave  to  and  from  the  said  mines,  with 
liberty  of  digging  and  sinking  pits.  The  question 
was  raised  whether  under  this  reservation  of  a  suf- 
ficient way-leave,  the  coal  owner  had  now  a  right  to 
make  a  railway  for  the  purpose  of  carrying  the  coals 
from  the  mines  for  shipment,  with  cuttings  and  em^ 
bankments,  and  fenced  in  so  as  to  exclude  the  owner 
of  the  soil.  It  was  held,  however,  that  the  right  of 
the  coal  owner  was  not  confined  to  such  ways  as  were 
in  use  at  the  time  of  the  grant.  The  judgment  of 
the  Court  in  this  case  was  delivered  by  Mr.  Baron 
Parke,  who  observed  (after  disposing  of  several  other 
points)  : — "  This  reservation  is  to  be  construed,  ac- 
cording to  the  rule  laid  down  in  Shepherd's  Touch- 
stone, 100,  in  the  same  way  as  a  grant  by  the  owner 
of  the  soil  of  the  like  liberties,  '  for  what  will  pass 
by  words  in  a  grant  will  be  excepted  by  like  words 
in  an  exception.'  Now  the  reservation  is  of  the 
right  to  dig  a  pit  or  pits,  and  of  sufficieni  way-leave 
and  stay-leave  connected  with  those  pits.  There  is 
no  doubt  that  the  object  of  the  reservation  is  to  get 
the  coals  beneficially  to  the  owner  of  them,  and  there- 
fore it  should  seem  that  there  passes  by  it  a  right 
to  such  a  description  of  way-leaves,  and  in  such  a 

rection,  as  will  be  reasonably  sufficient  to  enable  the 
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coal  owner  to  get,  from  time  to  time,  all  the  seams  of 
coal  to  a  reasonable  profit ;  and  therefore  the  owner 
is  not  confined  to  such  description  of  way  as  is  in  use 
at  the  time  of  the  grant,  and  in  such  direction  as  is 
then  convenient.  It  is  found  that  without  a  railway 
for  shipment  the  lower  seams  could  not  be  worked 
without  loss.  We  cannot  say  that  there  has  been 
anything  improper  in  the  direction  or  mode  of  con- 
struction of  the  railway.  The  true  question  is  whether 
the  entire  railway  is  convenient."* 

There  are  a  few  other  points  in  connexion  with 
private  rights  of  way  which  may  be  briefly  noticed. 
Under  a  right  of  way  over  a  close  to  a  particular 
place,  a  man  cannot  justify  going  beyond  that  place* 
Nor  is  it  any  answer  to  an  action  in  trespass  that  the 
defendant  has  a  right  of  way  over  part  of  the  plain* 
tifiTs  land,  and  that  he  had  gone  upon  the  adjoining 
land,  because  the  way  waa  impassable  from  being  over- 
flowed  by  a  river  ;  for  he  who  has  the  use  of  a  thing 
ought  to  repair  it ;  and  for  anything  that  appeared 
the  overflowing  might  have  happened  by  the  neglect 
of  the  defendant,  who,  it  did  not  appear,  had  no  other 
road.f  Unity  of  possession  operates  to  extinguish  a 
right  of  way  by  prescription  ;  in  other  words,  if  the 
pariy  entitled  to  a  right  of  way  becomes  the  owner  of 
the  land  over  which  it  passes,  the  right  of  way  is  ex«* 
tinguished  if  the  party  has  the  tame  extent  of  interest 
In  the  land  and  in  the  way.  But  if  the  one  be  held 
for  an  estate  difierent  in  extent  of  duration  from  the 

*  Dand  v.  Kingscote,  6  M.  &  W.  174. 
t  Taylor  v.  Whitehead,  2  Doug.  745. 
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Other,  the  right  is  onlj  suspended  during  the  union 
of  the  two  interests.  Even  where  a  right  of  way  is 
extinguished  by  unity  of  possession,  it  will  in  some 
cases  revive  upon  a  severance  of  that  unity,  as  by 
partition  among  parceners,  &c.  The  particular  rights 
of  the  grantor  of  a  private  way  continue  to  exist, 
although  the  owner  of  the  land  may  have  dedicated  it 
to  the  public  as  a  highway. 

By  the  general  Inclosure  Act,  all  roads,  public  and 
private,  within  the  district,  not  set  out  by  the  com- 
missioners, are  declared  to  be  extinguished. 

The  grantee  cuinot  throw  the  burden  of  repairing 
the  way  upon  the  grantor,  unless  by  the  terms  of  the 
grant,  as  proved  by  the  deed  or  by  usage,  the  grantor 
has  engaged  to  enable  the  grantee  to  use  the  way. 

J£  the  occupier  of  the  land  over  which  a  private 
way  passes,  or  any  other  person,  obstruct  the  way, 
the  party  entitled  to  the  way  may  remove  the  obstruc- 
tion, and  he  may  also  bring  an  action  on  the  case, 
or  in  some  cases,  an  action  of  covenant  against  the 
obstructor.  On  the  other  hand,  if  the  occupier  of  the 
land  resisting  the  claim  of  a  right  of  way,  bring  an 
action  of  trespass  against  the  person  exercising  the 
alleged  right,  the  defendant  may  plead  in  justification, 
a  title  founded  on  prescription,  grant,  reservation,  or 
statute. 

If  a  person  agree  for  a  lease  of  a  way-leave,  at  a 
yearly  rent,  and  if,  afterwards,  without  any  fault 
either  of  the  proposed  lessor  or  lessee,  events  happen 
which  would  render  the  proposed  way-leave  useless, 
a  specific  performance  will  not  be  decreed.* 

*  White's  case,  3  Swanst.  108. 
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These  are  the  leading  rules  which  settle  the  rights 
connected  with  ways  on  the  surface.  The  words  of 
the  Act  for  shortening  the  time  of  prescription,  as  it 
affects  rights  of  way,  will  be  found  under  that  head. 
A  form  of  the  lease'  of  a  way-leave  is  also  inserted  in 
the  Appendix.  As  to  way-leaves  underground,  they 
are  generally  made  the  subject  of  special  stipulation  , 
and  in  consequence,  it  is  presumed,  of  this  practice, 
there  hvss  been  comparatiyely  little  litigation  on  the 
subject,  and  no  leading  case  can  be  brought  forward 
upon  any  peculiar  points  arising  out  of  disputes 
under  this  head. 
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CHAP.  VII. 
RIGHTS   CONinBCTED    WITH    THE   FLOW   OF  WATEB. 

Bt  the  law  of  England  water  flowing  in  a  stream  is 
publici  juriSy  that  is  to  say,  a  thing  the  property  in 
which  belongs  to  no  individual,  but  the  use  of  it  to 
alL  An  individual  can  only  acquire  a  right  to  it,  by 
applying  so  much  of  it  as  he  requires  for  a  beneficial 
purpose,  leaving  the  rest  to  others,  who,. if  they  ac- 
quire a  right  to  it  by  subsequent  appropriation,  can* 
not  lawfully  be  disturbed  in  the  enjoyment  of  it. 
JVtma  facie  the  proprietor  of  each  bank  is  the  pro- 
prietor of  half  the  land  covered  by  the  stream,  but 
there  is  no  property  in  the  water  itself.  Every  pro- 
prietor has  an  equal  right  to  use  the  water.  Conse- 
quently, none  can  have  the  right  of  using  the  water 
to  the  prejudice  of  another,  nor  can  he  lawfully 
diminish  the  quantity  which  would  otherwise  descend 
to  those  below,  nor  throw  back  the  water  upon  those 
above,  unless  he  has  a  grant  or  licence  from  the  per- 
sons affected  by  such  acts,  or  by  proving  an  uninter- 
rupted enjoyment  of  such  right  for  twenty  years. 
This  period  of  twenty  years  has  been  adopted  in  the 
statute  2  &  3  Wm.  lY.  c.  71,  for  shortening  the  time 
of  prescription  in  certain  cases.    The  second  section 
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enacts  that  *^  no  claim  to  any  watercourse,  or  the  use 
of  any  water,  where  such  shall  have  been  actually 
enjoyi  by  ^^  pe«on  claiming  right  thereto  without 
interruption  for  the  full  period  of  twenty  years,  shall 
be  defeated  by  showing  only  that  it  was  at  first  enjoyed 
at  any  time  prior  to  such  period ;  but  neverthelesa 
such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated  ;  and  when  such 
shall  have  been  enjoyed  for  the  full  period  of  forty  years, 
the  right  shall  be  deemed  absolute  and  indefeasible;, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing."  For  the  other 
enactments  or  provisoes  of  this  statute  the  reader  is 
referred  to  the  chapter  on  Prescription. 

After  the  erection  of  works,  and  the  appropriation, 
by  the  owner  of  the  land  of  the  water  flowing  over 
it,  if  a  proprietor  of  other  land  afterwards  takes  what 
remains  of  the  water  before  unappropriated,  the  owner 
above,  whatever  he  might  have  done  before,  cannot 
afterwards  appropriate  more  to  himself  than  he  had 
done.* 

The  exclusive  right  to  a  flow  of  water  once  ac^ 
quired  can  only  pass  by  grant  as  an  incorporeal  here- 
ditament* A  licence,  verbal  or  otherwise,  to  use  or 
take  the  water  at  any  place,  may  be  revoked,  even 
without  an  express  power  of  revocation  being  reserved, 
unless  works  have  been  constructed  and  expenses 
incurred  on  the  faith  of  it.f 

*  Bealy  v.  Shaw,  6  East,  208. 
t  Mason  v.  Hill,  5  B.  &  Ad.  ]. 
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No  proprietor  of  the  banks  of  a  stream  has  a  right 
to  diminish  the  quantity  or  injure  the  quality  of  the 
water,  to  the  detriment  of  other  owners  on  the  other 
parts  of  the  banks.  If  he  does  so,  the  remedy  is  by 
way  of  an  action  on  the  case  for  the  special  injury. 
For  in  such  a  case  the  plaintiff  must  be  able  to  show 
either  that  some  benefit  arose  to  him  from  the  water 
'going  through  his  land,  of  which  he  has  been  deprived", 
or  at  least  that  some  deterioration  was  occasioned  to 
the  premises  by  the  abstraction  of  the  water.  If  the 
proprietor  can  thus  show  that  he  is  injured  by  the 
diversion  of  the  water,  it  is  no  answer  to  the  action 
to  show  that  the  defendant  was  the  first  person  who 
appropriated  it  to  his  own  use,  unless  he  has  had 
twenty  years'  undisturbed  enjoyment  of  it  in  its 
altered  course.  In  short,  any  appropriation  of  water 
which  injures  any  other  proprietor,  must  be  set  up 
by  grant  or  prescription,  and  until  so  established  may 
be  successfully  resisted.*  But  the  alleged  injury 
must  not  be  imaginary.  If  the  water  be  deprived  of 
noxious  matter  (produced  by  a  discharge  of  such 
matter  into  it  above),  before  it  reaches  the  land  of  an 
owner  below,  there  can  be  no  ground  for  action. f 

If  water  be  heated,  and  sent  down  to  a  proprietor 
below  in  that  heated  state,  a  sufficient  injury  is  thereby 
incurred  to  form  the  ground  of  an  action.:):  But 
undoubtedly  the  right  to  disturb  flowing  water  and 
render  it  noxious  by  the  washing  of  minerals,  or  to 

♦  Bealy  v.  Shaw,  6  East,  208. 

t  Elmfairet  v,  Spencer,  2  Mac.  &  G.  45. 

X  Mason  v.  Hill,  tupra. 
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alter  the  rate  of  its  current,  or  to  divert  and  discharge 
it  lower  down,  may  be  acquired  by  uninterrupted 
user.* 

But  in  a  recent  case,  Acton  v.  Blundell  (12  M.  & 
W.  324),  it  has  been  held  that  the  owner  of  land 
through  which  water  flows  in  a  subterraneous  course, 
has  no  right  or  interest  in  it  which  will  enable  him 
to  maintain  an  action  against  a  landowner  who,  in 
carrying  on  mining  operations  in  his  own  land  in  the 
usual  manner,  draws  away  the  water  from  the  first- 
mentioned   owner  and  lays   his  well  dry;  the  well 
having  been  sunk  within  twenty  years  from  the  com- 
mencement  of  the  action,   and  therefore    no    tide 
having  been  acquired  by  user  and  prescription.     A 
vast  amount  of  learning  was  brought  to  bear  in  the 
discussion  of  this  leading  case,  which  is  a  very  impor- 
tant one.   The  plaintiff  had  brought  his  action  for  the 
disturbance  of  certain  underground  springs,  streams, 
«nd  watercourses,  which  he  said  ought  of  right  to 
flow  and  percolate  into  his  closes  for  supplying  cer- 
tain mills  with  water.     He  further  complained  of  the 
draining  off  of  a  spring  or  well  of  water,  in  a  close  of 
hiSy  by  the  possession  of  which  close,  as  he  alleged, 
he  ought,  of  right,  to  have  the  benefit  and  enjoyment 
of  that  spring  or  well.     The  defendants  denied  the 
alleged  rights.     It  was  proved  that  within  twenty 
years  from  the  commencement  of  the  action,  a  former 
owner  and  occupier  of  the  plaintiff's  land  had  sunk 
a  well  in  that  land  in  order  to  raise  water  to  work 
his  mill,  and  that  the  defendants  about  sixteen  years 

■ 

♦  Wright  V.  Wjlliams,  6  M.  &  W.  77. 
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afterwards  had  sunk  a  coal-pit  about  three  quarters 
of  a  mile  from  the  plaintiff's  well,  and  three  years 
afterwards  sunk  a  second,  at  a  less  distance,  the  con- 
sequence of  which  two  sinkings  was  that  the  supply 
of  water  was  rendered  iusufficient  for  the  purposes  of 
the  mill.  The  question  raised  was  whether  the  right 
to  the  enjoyment  of  an  underground  springy  or  of  a 
well  supplied  by  such  a  spring,  is  governed  by  the 
same  rule  of  law  as  that  which  applies  to  a  water- 
course flowing  on  the  surface.  Lord  Chief  Justice 
Tindal,  in  delivering  the  judgment  of  the  Court  in 
error,  said,  *'  The  rule  of  law  which  governs  the  en- 
joyment of  a  stream  flowing  in  its  natural  course  over 
the  surface  of  land  belonging  to  different  proprietors 
is  well  established.  £ach  proprietor  of  the  land  has 
a  right  to  the  advantage  of  the  stream  flowing  in  its 
natural  course  over  his  land,  to  use  the  same  as  he 
pleases  for  any  purposes  of  his  own  not  incoDsistent 
with  a  similar  right  in  the  proprietors  above  and 
below,  so  that  neither  can  any  proprietor  above 
diminish  the  quantity  or  injure  the  quality  of  the 
water  which  would  othei*wise  naturally  descend,  nor 
can  any  proprietor  below  throw  back  the  water  with- 
out the  licence  or  the  grant  of  the  proprietor  above. 
And  if  the  right  to  the  enjoyment  of  underground.^ 
springs  or  to  a  well  supplied  thereby  is  to  be  governed 
by  the  same  law,  then  the  defendants  could  not  justify 
the  sinking  of  the  coal-pits, 

*'  But  we  think  that  there  is  a  marked  and  substan- 
tial difference  between  the  two  cases.  The  ground 
and  origin  of  the  law  which  governs  streams  running 
in  their  natural  course  would  seem  to  be  this :  that 
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the  right  enjoyed  by  the  several  proprietors  of  the 
lands  over  which  they  flow  is  and  always  has  been 
pablic  and  notorious  ;  that  the  enjoyment  has  been 
long-continued  and  uninterrupted,  each  man  know- 
ing what  he  receives  and  what  has  always  been  re- 
ceived from  the  higher  lands,  and  what  he  transmits 
and  what  has  always  been  transmitted  to  the  lower. 
The  rule  therefore  either  assumes  for  its  foundation 
the  implied  assent  and  agreement  of  the  proprietors 
of  the  different  lands  from  all  ages  ;  or  perhaps  it 
may  be  considered  as  a  rule  of  positive  law. 

"  But  in  the  case  of  a  well  sunk  by  the  proprietor  in 
his  own  land,  the  water  which  feeds  it  fi'om  a  neigh- 
bouring soil  does  not  flow  openly  in  the  sight  of  the 
neighbouring  proprietor,  but  through  the  hidden 
veins  of  the  earth  beneath  its  surface.  No  man  can 
tell  what  changes  these  underground  sources  have 
undergone  in  the  progress  of  time.  It  may  well  be 
that  it  is  only  yesterday's  date  that  they  first  took 
the  course  and  direction  which  enabled  them  to  sup- 
ply this  well.  Again,  no  proprietor  knows  what 
portion  of  water  is  taken  from  beneath  his  own  soil, 
how  much  he  gives  originally,  or  how  much  he 
transmits  only,  or  how  much  he  receives.  On  the 
contrary,  till  the  well  is  sunk  and  the  water  collected 
into  it,  there  cannot  properly  be  said,  with  reference 
to  the  well,  to  be  ^  any  flow  of  water  at  all.  In  the 
case  therefore  of  the  well,  there  can  be  no  ground 
for  implying  any  mutual  consent  or  agreement,  for 
ages  past,  between  the  owners  of  the  several  lands 
beneath  which  the  underground  springs  may  exist, 
which  is  one  of  the  foundations  oq  wh^ch  the  laiy  as 
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to  ranniDg  sirMms  is  supposed  to  be  built ;  nor^  for 
the  same  riftsoiiy  can  any  trace  of  a  positive  law  be 
inferred  from  long-continued  acquiescence  and  sub- 
mission, whilst  the  very  existence  of  the  underground 
spriirgs,  or  of  the  well,  may  be  unknown  to  the  pro- 
prietors of  the  Boil. 

"  But  the  difference  of  the  two  cases  with  respect  to. 
the  consequences,  if  the  same  law  is  applied  to  both, 
IS  still  more  apparent.  .  In  the  case  of  the  running 
stream  the  owner  of  the  soil  merely  transmits  the 
water  over  its  surface  ;  he  receives  as  much  from  his 
neighbour  above  as  he  sends  down  to  bis  neighbour 
below  :  he  is  neither  better  nor  woi'se ;  the  level  of 
the  water  remains  the  same.  But  if  the  man  who 
sinks  a  well  in  his  own  land  can  acquire  by  that  act 
an  indefeasible  and  absolute  right  to  the  water  that 
collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his 
own  soil  which  shall  interfere  with  the  enjoyment 
of  the  well.  He  has  the  power  still  further  of  de« 
barring  the  owner  of  the  land  in  which  the  spring  is 
iirst  found,  or  through  which  it  is  transmitted,  from 
draining  his  land  for  the  proper  cultivation  of  the 
soil,  and  this  by  an  act  which  is  voluntary  on  his 
part,  and  which  may  be  entkely  unsuspected  on  the 
part  of  his  neighbour.  He  may  impose  on  such 
neighbour  the  necessity  of  bearing  a  heavy  expense, 
if  the  latter  has  erected  machinery  for  the  purpose  of 
mining,  and  discovers  when  too  late  that  the  appro- 
priation of  the  water  has  already  been  made.  The 
advantage  on  one  side  and  the  detriment  on  the  other 
may  bear  no  proportion.     The  well  may  be  sunk  to 
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supply  a  cottage^  or  a  drinking  place  for  cattle; 
whilst  the  owner  of  the  adjoining  land  may  be  pre- 
vented from  winning  metals  and  minerals  of  inesti* 
mable  value.  And,  lastly,  there  is  no  limit  of  'space 
within  which  the  claim  of  right  to  an  underground 
spring  can  be  confined:  in  the  present  case<  the 
nearest  coal-pit  is  at  the  distance  of  half  a  mile  irom 
the  well.  It  is  obvious  that  the  law  must  equally 
apply  if  there  is  an  interval  of  many  miles." 

The  Court  of  Error  for  these  reasons  decided  that 
the  case  did  not  fall  within  the  rule  which  obtains  as 
to  surface  streams,  and  that  it  was  not  to  be  governed 
by  analogy  therewith.     But  at  the  close  of  this  judg- 
ment   the  court  added,   "We  intimate  no  opinion 
as  to  what  might  be  the  rule  of  law  if  there  had  been 
an  uninterrupted  user  of  the  right  fop  more  than  the 
last  twenty  years,  but,  confining  ourselves  to  the  facts 
stated,  we  think  the  present  case  is  not  to  be  go- 
verned by  the  law  which  applies  to  rivers  and  flow- 
ing streams,  but  that  it  rather  falls  witliin  that  prin- 
ciple which  gives  to  the  owner  of  the  soil  all  that  lies 
beneath  his  surface  ;  that  the  land  immediately  below 
is  his  property,  whether  it  is  solid  rock,  or  porous 
ground,  or  venous  earth,  or  part  soil,  part  water; 
that  the  person  who  owns  the  soil  may  dig  therein, 
and  apply  all  that  is  found  there  to  his  own  purposes, 
at  his  own  free  will  and  pleasure  ;  and  that  if,  in  the 
exercise  of  such  right,  he  intercepts  or  drains  off  the 
water  collected    from    underground    springs  in  his 
neighbour's  well,  this    inconvenience    to  him    falls 
within  the  description  of  damnum  absque   injur  id 
which  cannot  become  the  ground  of  an  action." 

12 
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Although  the  court  reserved  their  opinion  if  a 
user  of  this  well  for  upwards  of  twenty  years  had 
been  proved,  yet  undoubtedly  the  course  of  the 
reasoning,  aud  the  spirit  and  tenor  of  the  judgment, 
are  against  the  acquisition  of  any  such  right. 

The  later  cases  on  this  subject  are  those  of  Embrey 
V.  Owen  (20  Law  Journal,  Ex.  212),  in  which  an 
action  was  brought  by  the  occupier  of  a  mill  against 
the  defendant  for  diverting  part  of  the  water  for  the 
irrigation  of  his  land  above.     It  was  proved  that. this 
diversion  was  not  continuous,  but  only  intermittent, 
and  except  a  small  quantity  which  was  absorbed  in 
irrigation,  it  was  returned  again  to  the  stream,  with- 
out causing  any  diminution  of  water  cognisable  by 
the  senses.    The  Court  of  Exchequer  decided  that 
as  no  damage  was  done  to  the  working  of  the  plain* 
tiff's  mill,  and  as  the  diminution  of  water  was  not 
perceptible,  the   irrigation  was  a  reasonable   use   of 
the  water,  and  was  not  an  infringement  of  the  plain- 
tiff's right  in  respect  of  his  mill.    But  care  is  taken 
in  this  judgment  to  show  that  an  action  may   be 
maintainable  for  the  infringement  of  a  right,  though 
there  is  no  actual  damage  sustained. 

Another  case  is  that  of  Sampson  i;.  Hoddinot 
(26  Law  Journal,  C.  P.  148).  In  that  case  the 
defendant  also  possessed  a  mill  on  a  stream,  and  he 
had  not  only  used  the  water  for  his  mill,  but  had 
latteriy  diverted  it  for  the  purpose  of  irrigating  his 
meadows.  The  plaintiff  had  been  accustomed  to 
irrigate  his  own  meadows  by  the  same  stream.  It 
appeared  that  by  the  acts  of  the  defendant  the 
water  flowing  down  to  the  plaintiff  was  not  •ensiblj' 
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diminished  in  quantity,  but  it  arrived  later  in  the 
day,  and  he  was  thus  prevented  from  using  it  as 
beneficiallj  as  he  otherwise  would.  The  court  held 
that  the  defendant  had  by  the  irrigation  of  his 
meadows  detained  the  water  for  a  time,  and  in  a 
manner  necessarily  injurious  to  the  natural  right  of 
the  plaintiff,  and  that  the  latter  was  entitled  to  main* 
tain  bis  action* 

In  another  case,  Dudden  v.  Guardians  of  the  Glutton 
Union  {26  Law  Journal,  146),  the  Court  of  Exche- 
quer decided  that  a  person  has  no  right  to  take  water 
from  a  spring-head  where  it  rises  from  the  ground, 
so  as  to  obstruct  its  flowing  into  its  natural  course 
and  stream,  to  the  injury  of  owners  on  the  banks. 
The  defendants  had  done  this  by  tanks  placed  close 
to  a  spring,  to  the  injury  of  the  owner  of  a  mill  below. 
The  Court  of  Exchequer  held  that  a  stream  may  be 
said  to  begin  at  the  spot  where  the  water  rises  to  the 
surface,  and  that  a  person  is  not  justified  in  diverting 
it  as  it  springs  from  the  ground,  and  that  the  action 
was  therefore  maintainable. 

Still  more  recently,  in  the  case  of  Chasemore  v, 
Richards  (29  Law  Journal,  Ex.  81),  the  House  of 
LfOrds  have  decided  that  an  action  is  not  maintainable 
against  a  person  who,  by  digging  a  well,  cuts  off 
water  from  a  stream  which  would  otherwise  have 
flowed  into  it.  The  rules  applicable  to  the  enjoy* 
ment  of  a  natural  stream  do  not  apply  to  underground 
water,  not  proceeding  in  any  defined  course,  but  per- 
colating through  the  strata  in  all  directions,  and  ulti- 
mately reaching  some  stream.  In  such  a  case  the 
owner  may  dig  and  intercept  such  water,  though  the 

I  3 
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flow  of  the  stream  be  sensibly  affected  thereby,  and 
though  the  water  is  taken  not  for  the  use  of  the 
owner's  own  land,  but  for  extraneous  purposes,  and 
to  an  enormous  extent. 

In  delivering  the  unanimous  opinion  of  the  judges 

#  

in  the  House  of  Lords,  Mr.  Justice  Wightman  said 
(inter  alia)  : 

"  The  question  is,  then,  whether  Ihe  plaintiff  has 
such  a  right  as  he  claims  jure  naturee  to  prevent  the 
defendant  sinking  a  well  in  his  own  ground  at  a  dis- 
tance from  the  mill,  and  so  absorbing  the  water  per- 
jcolating  in  and  into  his  own  ground  beneath  the 
surface,  if  such  absorption  has  the  effect  of  diminish-* 
ing  the  quantity  of  water  which  would  otherwise  find 
its  way  into  the  river  Wandle,  and  by  such  diminu- 
tion affects  the  working  of  the  plaintiff's  mill.  It  is 
impossible  to  reconcile  such  a  right  with  the  natural 
and  ordinary  rights  of  landholders,  or  to  ^x  any  reason- 
able limits  to  the  exercise  of  such  a  right.  Such  a  right 
as  that  contended  for  by  the  plaintiff  would  interfere 
with,  if  not  prevent,  the  draining  of  land  by  the  owner. 
Suppose,  as  it  was  put  at  the  bar  in  argument,  a  man 
sank  a  well  upon  his  own  land,  and  the  amount  of 
percolating  water  which  found  its  way  into  it  had  no ' 
sensible  effect  on  the  quantity  of  water  in  the  river 
which  ran  to  the  plaintiff's  mill,  no  action  would  be 
maintainable  ;  but  if  many  landowners  sank  wells 
upon  their  own  lands,  and  thereby  absorbed  so  much 
of  the  percolating  water  by  the  united  effects  of  all 
the  wells  as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no  one  well 
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alone  could  have  that  effect^  could  an  action  be  main- 
tained against  anj  one  of  them  ?  and,  if  any,  which  ? 
— for  it  is  clear  that  no  action  could  be  maintained 
against  them  jointly.     In  the  course  of  the  argument 
one  of  your  Lordships  (Lord  Brougham)  adverted  to 
the  French  artesian  well  at  the  Abattoir  de  Grenelle, 
which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles  under  ground,  but,  and  as  far 
as  is  known,  from  percolating  water.     In  the  present 
case,  the  water  which  finds  its  way  into  the  defen- 
dant's well  is  drained  from  and  percolates  through  an 
extensive  district,  but  it  is  impossible   to  say  how 
much  from  any  part.     If  the  rain  which  has  fallen 
may  not  be  intercepted  whilst  it  is  merely  percolating 
through  the  soil,  no  man  could  safely  collect  the  rain- 
water as  it  fell  into  a  pond,  nor  would  he  have  a 
right  to  intercept  its  fall  before  it  reached  the  ground 
by  extensive  roofing,  from  which  it  might  be  conveyed 
by  tanks,  to  the  sensible  diminution  of  water  which 
had,  before  the  erection  of  such  impediments,  reached 
the  ground,  and  flowed  to  the  plaintiff's  mill.     In  the 
present  case,  the  defendant's  well  is  only  a  quarter  of 
a  mile  from  the  river  Wandle  ;  but  the  question  would 
have  been  the  same  if  the  distance  had  been  ten  or 
twenty  or  more  miles  distant,  provided  the  effect  had 
been  to  prevent  undei'ground  percolating  water  from 
finding  its  way  to  the  river  and  increasing  its  quantity, 
to  the  detriment  of  the  plaintiff's  mill.     Such  a  right 
as  that  claimed  by  the  plaintiff  is  so  indefinite  and 
unlimited,  that,  unsupported  as  it  is  by  any  weight  of 
authority,  we  do  not  think  that  it  can  be  well  founded, 

I  4 
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or  that  the  present  action  is  maintainable  ;  and  wO 
therefore  answer  your  Lordships*  question  in  the 
negative." 

We  have  seen,  in  treating  of  the  subject  of  water, 
that  all  lands  must  receive  and  pass  on  natural  flowing 
streams  which  come  down  from  higher  levels.  But 
where  the  owner  of  a  coal-field  excavated  his  coal, 
and  in  so  doing  left  large  hollows  which  filled  with 
water,  and  then,  when  the  adjoining  landowner  pro* 
ceeded  to  work  his  coal,  the  subterraneous  water 
from  the  hollows  flowed  into  his  workings  and  flooded 
them,  it  was  held  that  he  had  no  right  of  action  for 
the  damage.* 

Defilement  of  Water, — ^Every  owner  of  the  bank  of 
a  flowing  stream  has  a  right  to  the  flow  of  the 
stream  through  his  land  in  its  natural  purity.  If  an 
owner  of  the  bank  higher  up  throws  dirt  and  ashes  or 
gas  refuse  into  it,  so  as  to  defile  the  water  and  make 
it  unfit  for  use,  to  the  damage  of  another  proprietor 
who  has  been  in  the  habit  of  using  the  water,  an 
action  is  maintainable  for  the  injury,  unless  a  title  to 
so  defile  the  water  by  grant  or  pi*escription  can  be 
shown.f  For  there  is  no  doubt  that  a  right  to  pollute 
and  foul  a  stream  with  all  sorts  of  refuse  may  be 
established  by  proof  of  the  continued  and  uninter- 
rupted use  of  the  stream  as  a  drain  and  sewer  for 
twenty  years. 

Artificial  Streams. — ^It  is  not  only  necessary  to 
consider  the  law  relating  to  flowing  streams  and 

*  Smith  V,  Eenrick,  7  C.  B.  565. 

f  Murgatroyd  v.  Robinson,  26  Law  Jonm.  Q.  B.  233. 
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natural  springs,  but  also  that  relating  to  artificial 
streams  or  watercourses.  "  In  mining  operations  it 
is  always  necessary  to  keep  the  works  free  from  water, 
and  often  to  acquire  a  large  supply  of  water  for 
general  purposes.  In  effecting  these  objects  many 
natural  springs  and  streams  are  often  directed  or 
accumulated  into  one  channel;  or  are  otherwise  so 
diverted  or  disturbed  as  very  much  to  affect  the 
interests  of  adjoiniag  landowners.  The  right  of  draw- 
ing, discharging,  or  otherwise  conducting  water  from 
its  natural  bed,  over  the  lands  of  others,  by  artificial 
channels,  is  strictly  an  easement,  and  like  other 
easements  may  be  acquired  by  express  grant,  or  suffi-^ 
cient  uninterrupted  user."*  The  leading  case  upon 
this  subject  is  the  great  case  of  Arkwright  r.  Gell 
(5  M.  &  W.  203,  and  8  Law  Journal,  Exch.).  In 
that  case  an  action  was  brought  by  the  plaintiff  to 
recover  damages  for  the  diversion  of  some  water 
which  had  formerly  been  conducted  to  his  mills  at 
Cromford,  in  Derbyshire.  The  circumstances  of  the 
case  were  these.  In  the  year  1705  certain  persons 
extended  an  existing  underground  drain,  called  the 
Cromford  Sough,  for  the  purpose  of  relieving  from 
water  part  of  the  mineral  field  in  the  wapentake  of 
Wirksworth.  The  company  had  an  agreement  with 
the  owners  of  the  mines  lying  near  to  the  sough  to 
remunerate  them  by  certain  quantities  of  ore  raised 
from  the  mines  thus  benefited.  The  sough  discharged 
its  waters  into  a  stream  called  Bonsall  Brook.    Below 

*  Bainbridge  on  Mines,  106. 
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the  junction  stood  an  ancient  com  mill,  which  was 
worked  by  the  united  power  of  the  two  currents.  In 
1738  the  owners  of  the  sough  and  the  cflmstpoaiwn  in 
«ro  gisoted  a  lease  ef  ihem  fat  99  years,  with  cove- 
nants to  keep  the  sough  in  repair,  &c.  In  1771  the 
lord  of  the  manor,  being  owner  of  the  land  through 
which  the  sough  wad  made,  and  of  a  piece  of  land 
between  the  mouth  of  the  sough  and  Boosall  Brook, 
leased  them  to  Sir  R.  Arkwright  (the  father  of  the 
plaintiff),  together  with  the  water  issuing  ii'om  the 
sough.  In  1772  he  erected  cotton  mills  on  this  piece 
of  land,  partly  on  the  site  of  the  aboye-mentioned 
ancient  com  mill.  This  lease  contained  a  proviso 
that  if,  by  the  bringing  up  of  any  other  sough,  or 
by  any  other  unforeseen  or  unavoidable  accident,  the 
stream  from  the  Cromford  Sough  should  be  taken 
away  or  lessened,  the  lessee  should  have  power  to 
take  down  the  mills  and  rebuild  them  on  another 
site.  In  1789  the  lessee  purchased  the  absolute  in- 
terest in  the  land  demised,  and  in  so  much  of  that 
through  which  the  sough  was  laid  as  was  within  the 
manor  of  Cromford.  In  the  meantime  another  com- 
pany of  adventurers  had  begun  to  construct  another 
mining  sough,  called  the  Meer  Brook  Sough,  on  a 
much  lower  level,  in  the  adjoining  parish  of  Wirks- 
worth,  for  the  purpose  of  draining  a  larger  portion 
of  the  mineral  field,  under  a  similar  licence  from  the 
same  mine  proprietors  who  used  the  Cromford  Sough. 
Accordingly  they  so  extended  the  Meer  Brook  Sough 
that  in  1836  the  Cromford  Sough  was  drained  of  its 
waters,  and  the  water  supplying  the  cotton  mills  was 
diverted.    All  the  known  authorities,  ancient  and 
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modem,  were  cited  and  exomiiMNly  and  the  sabject 
was  thoroughly  considered  by  judges  distinguished 
for  abiUty  and  learning. 

The  judgment  of  the  Court  of  Exchequer  was  deli- 
vered by  Mr.  Baron  Parke,  who  (inter  alia)  observed : 
"  The  stream  upon  which  the  mills  were  constructed 
was  not  a  natural  watercourse,  to  the  advantage  of 
which,  flowing  in  its  natural  course,  the  possessor  of 
the  land  adjoining  would  be  entitled.  This  was  an 
artificial  watercom'se,  and  the  sole  object  for  which 
it  was  made  was  to  get  rid  of  a  nuisance  to  the  mines, 
and  to  enable  the  proprietors  to  get  the  ores  which 
lay  within  the  mineral  field  drained  by  it.  The  flow 
of  water  through  that  channel  was,  from  the  nature 
of  the  case,  of  a  temporary  character,  havmg  its  con- 
tinuance only  whilst  the  convenience  of  the  mine 
owners  required  it,  and  in  the  ordinary  course  it  would 
most  probably  cease  when  the  mineral  ore  above  its 
level  should  have  been  exhausted.  That  Su*  B.  Ark- 
Wright  contemplated  the  discontinuance  of  this  water- 
course there  is  evidence  in  the  lease  of  1771 ;  and 
that  such  an  event  was  not  improbable  appears  from 
a  clause  in  the  Cromford  Canal  Act.  What,  then,  is 
the  species  of  right  or  interest  which  the  proprietor 
of  the  surface  where  the  stream  issued  forth,  or  his 
grantees,  would  have  in  such  a  Watercourse  at  com- 
mon law,  and  independently  of  the  effect  of  user  under 
the  statute  2  &  3  Will.  IV;  Ixxi.  ?  He  would  only 
have  a  right  to  use  it  for  any  purpose  to  which  it 
was  applicable,  so  long  as  it  continued  there.  A  user 
for  twenty  years,  or  a  longer  time,  would  afford  no 
presumption  of  a  grant  of  the  right  to  the  water  in 
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perpetuity.  For  such  a  grant  would  be  neither  mord 
nor  less  than  an  obligation  on  the  mine  owner  not  to 
work  his  mines  by  the  ordinary  mode  of  getting  mine- 
rals, below  the  level  drained  by  that  sough,  and  to 
keep  these  mines  flooded  up  to  that  level,  in  order  to 
make  the  flow  of  water  constant,  for  the  benefit  of 
those  who  had  used  it  for  some  profitable  purpose. 
How  can  it  be  supposed  that  the  mine  owners  could 
have  meant  to  burden  themselves  with  such  a  servi- 
tude so  destructive  to  their  interests  ?  and  what  is 
there  to  raise  an  inference  of  such  an  intention  ? 
Several  instances  were  put,  in  the  course  of  the  argu- 
ment^ of  cases  analogous  to  the  present,  in  which  it 
could  not  be  contended  for  a  moment  that  any  right 
was  acquired.  A  steam-engine  is  used  by  the  owner 
of  a  mine  to  drain  it,  and  the  water  pumped  up  flows 
in  a  channel  to  the  estate  of  the  adjoining  landowner, 
and  is  there  used  for  agricultural  purposes  for  twenty 
years.  Is  it  possible,  from  the  fact  of  such  user,  to 
presume  a  grant  from  the  owner  of  the  steam-engine 
of  the  right  to  the  water  in  perpetuity,  so  as  to  burden 
himself  and  the  assigns  of  his  mine  with  the  obliga- 
tion to  keep  a  steam-engine  for  ever,  for  the  benefit 
of  the  landowner?  Or  if  the  water  ii'om  the  spout 
of  the  eaves  of  a  row  of  houses  was  to  flow  into  a 
yard  and  be  there  used  for  twenty  years  by  its  occu- 
piers for  domestic  purposes,  could  it  be  successfully 
contended  that  the  owners  of  the  houses  bad  con- 
tracted an  obligation  not  to  alter  their  construction  so 
as  to  impair  the  flow  of  watei*  ?  Clearly  not.  In  aU, 
the  nature  of  the  case  distinctly  shows  that  no  right 
is  acquired  as  against  the  owner  of  the  property  from. 


COUBT   OF  EXCHEQUER.  125 

"which  the  course  of  water  takes  its  origin  ;  though 
as  between  the^r*^  and  any  subsequent  appropriator 
of  the  watercourse  itself  such  a  right  may  be  ac- 
quired. So  in  this  case  Sir  R.  Arkwright,  by  the  grant 
from  the  owner  of  the  surface,  acquired  a  right  to  use 
the  stream  as  against  him  ;  and  if  there  had  been  no 
such  grant,  he  would  by  twenty  years'  user  have  ac- 
quired the  like  right  as  against  such  owner.  But  the 
user,  even  for  a  much  longer  period,  whilst  the  flow  of 
water  was  going  on  for  the  convenience  of  the  mines^ 
would  afibrd  no  presumption  of  a  grant  at  common 
law  as  against  the  owner  of  the  mines. 

^*  It  remains  to  be  considered  whether  the  statute 
2  &  3  Will.  IV.  Ixxi.  gives  to  the  plaintiff  and  those 
who  claim  under  him  any  such  right.  We  are  clearly 
of  opinion  that  it  does  not.  The  whole  purview  of 
the  Act  shows  that  it  applies  only  to  such  rights  as 
w^ould  before  the  Act  have  been  acquired  by  the  pre- 
sumption of  a  grant  from  long  user.  The  Act  re- 
quires enjoyment  for  different  periods  ^  without  inter- 
ruption,' arid  therefore  necessarily  imports  such  a 
user  as  might  be  interrupted  by  some  one  capable  of 
resisting  the  claim  ;  and  it  also  requires  it  to  be  ^  of 
right.'  But  the  use  of  the  water  in  this  case  could 
not  be  the  subject  of  an  action  at  the  suit  of  the  pro- 
prietors of  the  mineral  field  lying  below  the  level  of 
the  Cromford  Sough,  and  was  incapable  of  inter- 
ruption by  them  at  any  time  during  the  whole  period 
by  any  reasonable  mode,  and  as  against  them  it  was 
not  ^  of  right ;'  they  had  no  interest  to  prevent  it,  and 
until  it  became  necessary  to  drain  the  lower  part  of  the 
field,  indeed  at  all  times^  it  was  wholly  immaterial  to 
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them  what  became  of  the  water,  so  long  as  their  mines 
were  freed  from  it. 

**  We  therefore  think  that  the  plaiotiffs  never  ac- 
quired any  right  to  have  the  stream  of  water  continued 
in  its  former  channel,  either  by  the  presumption  of  a 
grant  or  by  the  recent  statute,  as  against  the  owners 
of  Ihe  lower  level  of  the  mineral  field,  or  the  defen- 
dants, acting  by  their  authority  ;  and  therefore  our 
judgment  must  be  for  the  defendants." 

It  has  recently  been  decided  that  if  an  artificial 
stream  has  been  used  and  enjoyed  in  such  a  manner 
and  for  such  a  time  as  would  give  adverse  rights  in 
the  case  of  natural  streams,  the  same  may  be  acquired 
in  the  artificial  stream.  (Sutclifie  r.  Booth,  32  Law 
Journal,  Q.  B.  136.) 
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CHAP.   VIIL 
PABTNEBSHIP  IN  COLLIEBIES. 

It  would  cany  this  treatise  beyond  its  intended  limits 
to  go  fully  into  the  law  of  partnership.  But  as  it  is 
designed  to  be  a  help  to  private  individuals  concerned 
iu  coUierieSy  it  may  be  useful  to  insert  a  sketch  of  the 
legal  rules  and  doctrines  which  govern  the  relation  of 
partners. 

Partnership  is  a  contract,  by  which  two  or  more 
persons  join  together  their  money,  goods,  or  labour, 
for  caiTying  on  some  business  or  undertaking  in  com- 
mon, upon  an  agreement  that  the  gain  or  loss  shall  be 
divided  proportionably  between  them.  Although  the 
partners'  shares  need  not  be  equal,  they  must  be  joint. 

Public  trading  companies,  established  by  Letters 
Patent,  or  Act  of  Parliament,  or  registered  under  the 
Limited  Liability  Act  (to  be  hereafter  noticed),  do 
not,  for  the  most  part,  fall  under  the  general  law  of 
partnership,  by  which  each  individual  partner  is 
personally  liable  for  the  whole  of  the  debts  of  the 
partnership. 

The  community  of  profit  is  the  criterion  whereby  to 
ascertain  whether  a  contract  be  really  one  of  partner- 
ship.   For  one  partner  may  stipulate  to  be  free  from 
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loss,  and  that  stipulation  will  hold  good  as  between 
himself  and  his  companions,  but  it  will  not  diminish 
his  liability  to  others.  So  one  partner  may  contribute 
all  the  money,  all  the  stock,  and  all  the  labour  neces- 
sary for  the  purposes  of  the  firm  ;  but  if  there  be  not 
a  community  of  profit  there  is  no  real  partnership. 
On  the  other  hand,  where  that  community  of  profit 
exists,  each  of  the  sharers  in  it  is,  and  may  be  treated 
by  the  creditors  of  the  whole  body  as,  a  partner,  though 
he  may  have  stipulated  with  his  companions  not  to  be 
responsible  for  the  engagements  entered  into  by  them 
with  strangers,  to  whom  he  will,  nevertheless,  be 
liable.  And  justly  so;  for  by  taking  part  of  the 
profits,  he  takes  part  of  that  fund  from  the  creditors 
which  is  their  security  for  the  payment  of  their  debts. 

It  is  also  a  rule  that  to  constitute  such  a  community 
of  profit  as  is  here  intended,  a  partner  must  share  in 
the  profits  of  his  companions  as  a  principal.  That 
is,  he  must  not  be  a  mere  agent,  factor,  or  servant, 
receiving  in  lieu  of  wages  a  sum  proportioned  to  the 
profit  gained  by  his  employers.  The  distinction  is 
fine.  For  if  a  servant  or  agent  stipulate  for  a  share 
in  the  profits,  and  so  entitle  himself  to  an  account  of 
them,  he  is  a  pai'tner  as  to  strangers,  though  he  may 
not  be  so  as  between  himself  and  his  employers. 

Nominal  Partners.  —  Though  partnership  is,  as 
between  the  partners  themselves,  the  result  of  a  con* 
tract,  yet  a  man  may,  without  a  contract,  impose 
upon  himself  the  liabilities  of  a  partner  with  regard 
to  third  persons.  The  law  considers  that  he  who 
lends  his  name  and  credit  to  a  firm,  or  holds  himself 
out  to  the  world  as  a  partner  in  it,  is  liable  to,  its 
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engagements,  whether  he  has  any  real  interest  in  it 
or  not.  Such  a  man  is  called  a  '*  nominal  partner.*' 
A  sleeping  partner  is  the  converse  of  the  nominal 
one»  The  sleeping  partner  has  an  actual  interest  in 
the  concern  although  his  name  does  not  appear,  while 
the  name  of  the  nominal  partner  appears  although 
iie  has  no  interest  in  the  partnership  property. 

Partnership  how  formed, — To  constitute  an  ordi- 
nary partnership  no  charter  or  licence  is  necessary, 
nor  anything  more  as  affects  the  world  than  the  bare 
consent  of  the  parties  intending  to  combme.  There 
is  usually  some  deed  of  copartnership  entered  into, 
but  it  is  not  one  of  those  contracts  which  the  law 
requires  even  to  be  in  writing  ;  and  may  therefore  be 
concluded  by  mere  words,  or  inferred  from  the  acts  of 
the  parties. 

Mule  as  to  the  Succession  to  Share  of  a  Deceased 
Partner, — ^Partners  are  jointly,  and  (in  the  absence 
of  evidence  to  the  contrary). are  taken  to  be  equally 
interested  in  the  partnership  stock  and  effects,  sub- 
ject to  the  application  of  a  well-known  maxim,  '^  Jus 
accrescendi  inter  mercatores  locum  non  habet."     The 
ordinary  rule  of  law  governing  the  case  of  two  or 
more  persons  who  are  jointly  possessed  of  property 
is  this,  that  the  entire  right  to  it,  on  the  decease  of 
any  of  them,  remains  to  the  survivors,  and  finally 
to  the  last  survivor.     This  is  called  the  *^jus  accre- 
scendi."   But  to  this  rule  there  is  an  exception  in 
the   case  of  partners   in   trade.     It  is  laid  down  in 
Coke  upon  Littleton,  132  a,  that  ^'  the  wares,  mer- 
chandize, debts,  or  duties,  which  they  have  as  joint 
merchants  or  partners,  shall  not  survive,  but  shall  go 
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to  the  exeeators  of  him  that  deceaseth ;  and  this  is 
by  the  law  merchant,  which  is  part  of  the  laws  of 
the  realm,  for  the  advancement  and  continuance 
of  commerce  and  trade."  Of  the  existence  of  this 
exception  there  is  no  doubt.  But  it  has  been  ques- 
tioned whether  it  can  be  enforced  in  Courts  of  Com- 
mon Law.  It  seems  to  be  admitted  on  all  hands,  that 
if  real  property  be  held  in  joint  tenancy  for  the 
purpose  of  trade,  its  exemption  from  the  common 
rule  relating  to  survivorship  can  be  enforced  only  in 
Equity.  The  only  doubt,  therefore,  on  the  exception 
relates  to  the  enforcement  of  it  as  regards  personal 
property.  As  to  real  property,  however,  held  in 
partnership,  there  is  no  doubt  that  the  exemption  of 
it  from  the  ordinary  rule  of  survivorship  can  only 
be  enforced  in  Equity.  But  a  question  sometimes 
arises  whether  the  separate  share  of  each  partner  is 
to  be  considered  as  real  or  as  personal  property,  when 
such  property  has  always  been  personal  in  its  enjoy- 
ment, though  freehold  in  its  nature.  The  rule  now 
is  that  all  property  of  whatever  nature  bought  with 
the  cash  and  for  the  purposes  of  a  trading  partner- 
ship, must  in  Equity  be  looked  upon  as  personal ;  and 
that  as  there  can  be  no  right  of  survivorship  in  it, 
a  partner^s  share  will  on  his  death  pass,  not  to  the 
surviving  partners,  nor  to  his  heir,  but  to  his  per- 
sonal representative.  The  surviving  partners  will, 
indeed,  be  the  owners  of  such  property  in  the  eye  of 
the  Common  Law,  and  hold  the  legal  estate,  but  in 
Equity  they  will  hold  it  in  trust  for  the  benefit  of 
the  personal  representative.  If  the  partners  have 
stipulated  that  freehold  lands  purchased  by  them  shall 
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not  be  subject  to  the  application  of  this  equitable 
doctrine,  but  follow  the  ordinary  rules  respecting 
property  of  this  kind,  or  if  they  so  act  that  such  an 
agreement  may  be  reasonably  inferred  from  their 
conduct,  in  such  a  case  the  rule  of  Equity  yields  to 
the  ordinary  course  of  law,  coupled  with  the  inten- 
tion of  the  parties.* 

Duration  and  Dissolution  of  Partnership. — ^It  often 
happens  that  when  a  partnership  is  formed,  the  par- 
ties ^ree  that  it  shall  last  only  for  a  stated  period,. 
There  are  also  cases  in  which,  without  any  express 
provision,  an  implied  contract  as  to  its  duration  may 
arise.      For  instance,  partners  may  purchase  lease- 
hold interests  of  such  a  description  as  to  raise  a  fair 
presumption  that  they  intended  to  continue  the  pai*t- 
nership  so  long  only  as  those  leases  should  endure.  If 
a  limit,  express  or  implied,  to  the  term  of  partnership 
be  thus  defined,  the  contract  will  of  course  be  dissolved 
on  its  arrival.     It  may  also  be  terminated  by  mutual 
consent,  and  Courts  of  Equity  will  put  an  end  to  it  by 
decree,  in  cases  where  the   partnership  undertaking 
tm*ns  out  to  be  impracticable,  or  where  one  of  the 
partners  becomes  an  incurable  lunatic,  or  is  guilty  of 
gross  misconduct,  such  as  refusing  to  account  for  his 
receipts.  If  no  limit  was  fixed,  it  is  called  a  partnership 
at  will,  and  may  be  dissolved  at  a  moment's  notice,  at 
the  individual  pleasure  of  either  party.    In  all  cases  it 
is  dissolved  by  the  bankruptcy  of  any  one  of  the  part- 
ners, followed  by  adjudication,  or  by  his  outlawry,  or 
attainder  of  treason  or  felony.     The  death  of  one  of 

*  Smith's  Mercantile  Law,  13. 
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the  partners  operates,  of  course,  as  a  dissolution,  for 
his  executors  cannot  represent  him.  The  marriage 
of  a  female  partner  has  the  same  effect. 

When  any  of  these  circumstances  occur,  the  entire 
firm  is  dissolved,  unless  the  contrary  has  been  ex- 
pressly provided  for.  But  the  remaining  partners 
rnay,  of  course,  come  to  a  new  agreement  to  carry  on 
the  business  on  the  old  or  new  terms. 

Notice  of  Dissolution. — Such  are  the  modes  in 
which  a  partnership  may  be  dissolved  as  between  the 
partners  themselves.  Tliose  who  wish  to  end  it  as  to 
strangers  should  give  notice  to  the  world  of  its  disso- 
lution. 

The  rights  and  liabilities  of  partners  among  them- 
selves are  well  defined  and  understood.  In  the  ab- 
sence of  agreement,  a  partner's  right  seems  like  that 
of  other  joint  owners  ;  if  there  be  two,  an  undivided 
moiety ;  if  three,  a  third,  and  so  on.  But  Equity, 
which  exercises  a  peculiar  jurisdiction  over  the  ac- 
counts of  partners,  looks  on  the  right  of  each  in  the 
joint  stock  as  subject  to  the  state  of  those  accounts. 
Thus,  as  between  himself  .and  his  companions,  his 
interest  may  amount  to  little  or  nothing,  or  he  may 
even  be  indebted  to  the  partnership,  which  in  Equity 
is  held  to  be  so  distinct  from  the  individuals  who 
compose  it,  that  each  may  bori'ow  or  buy  from  the 
firm,  and  the  firm  from  him. 

To  ascertain  each  partner's  share  in  the  joint  stock, 
it  is  necessary  to  know  what  property  is  comprised 
under  that  denomination.  Partnerships  may  and  do 
exist  in  which  all  the  capital  is  contributed  by  one, 
and  nothing  but  his  labour  by  the  other,  who,  not- 
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withstanding,  is  entitled  to  consider  the  capital  as 
joint  stock,  and  claims  an  equal  share  of  it  or  its  pro- 
duce. The  law  in  aU  these  cases  moulds  itself  to  the 
intention  of  the  parties,  when  that  can  be  ascertained* 

Good  Faith  required, — ^In  the  conduct  of  partners 
to  each  other  the  most  scrupulous  fidelity  must  be 
observed.  One  is  not  allowed  to  treat  privately  and 
behind  the  backs  of  his  copartners  for  any  advantage 
to  himself  at  the  expense  of  the  rest ;  as,  for  instance, 
for  a  lease  of  the  premises  where  the  joint  business  is 
carried  on.  If  he  does  so,  and  obtains  a  lease  in  his 
own  name,  it  is  a  trust  for  the  partnership.  In  shorty 
the  most  scrupulous  good  faith  is  required  by  Courts 
of  Equity,  which  will  even  declare  the  partnership 
dissolved  in  case  of  any  flagrant  breach  of  fidelity. 

Where  articles  of  partnership  are  drawn  up,  they 
must,  of  course,  be  acted  upon,  as  far  as  they  will  go. 
In  construing  these  instruments  Equity  looks  mainly 
to  the  intention  of  the  parties,  as  evidenced  by  their 
conduct.  If  it  find  that  some  of  the  provisions  have 
been  purposely  and  uniformly  disregarded,  it  will 
consider  them  as  totally  dispensed  with. 

Action  of  Courts  of  Law  and  Equity. — ^The  rights 
of  partners  may  be  enforced  at  law,  if  there  be  a 
covenant  for  the  performance  of  the  duty  neglected, 
by  an  action  brought  upon  it  for  damages  for  any 
breach  of  it.  But  the  general  rule  is,  that  between 
partners  no  account  can  be  taken  at  law,  nor  any 
action  maintained  for  work  and  labour  expended  on 
account  of  the  partnership.  But  though  courts  of 
law  do  not  examine  the  accounts  of  partners.  Courts 
of  Equity  will  do  so.    For  this  purpose  one  partner 
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may  file  a  bill  against  another,  praying  for  an  account 
to  be  taken.  And  on  taking  this  account,  the  Court 
has  power  to  order  a  sale  of  the  partnership  effects  and 
a  division  of  the  produce,  in  the  proportion  in  which 
it  considers  each  partner  entitled.  Where  one  partner 
has  committed  such  breaches  of  duty  as  would  warrant 
a  decree  for  a  dissolution,  a  Coui't  of  Equity  will  in- 
terfere summarily,  by  injunction ;  as  where  one  partner 
has  involved  the  partnership  in  debt,  or  has  himself 
become  insolvent,  the  courts  will  interfere  to  restrain 
him  from  drawing,  accepting,  or  indorsing  bills  in  the 
name  of  the  firm,  from  receiving  the  partnership  debts, 
and  from  continuing  to  carry  on  the  business  by  enter* 
ing  into  new  contracts.  It  will  also  restrain  the 
application  of  the  partnership  property  to  a  use  not 
warranted  by  the  articles ;  or  an  execution  against 
the  partnership  property  for  the  separate  debt  of  one 
partner. 

Powers  of  each  Par/ner.— Generally,  one  partner 
has  an  implied  aathority  to  bind  the  firm  by  contracts 
relating  to  the  partnership,  and  he  can  do  this  by 
mere  verbal  or  written  agreements,  or  by  negotiable 
securities,  such  as  bills  of  exchange  or  promissory 
notes.  One  partner  may  pledge  the  credit  of  the 
firm  to  any  amount.  It  is  a  general  rule  that  each 
partner  is  the  accredited  agent  of  the  rest,  whether 
they  be  active^  nominal,  or  dormant  partners,  and  has 
authority  as  such  to  bind  them  in  the  manner  stated 
above  to  any  person  dealing  bond  fide.  Although  it 
may  have  been  agreed  among  themselves  that  he  sliall 
have  no  such  authority,  yet  they  will  be  bound,  on- 
less  the  party  dealing  with  him  has  notice  of  the 
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arrangement.  But  one  partner  has  no  power  to  bind 
his  copartner  by  deedy  unless  he  have  express  autho- 
rity hj  deed  for  that  purpose.  It  seems,  however,  that 
a  release  by  deed  by  one  of  several  partners  to  a 
debtor  of  the  firm  will  bind  the  firm  ;  but  if  such  a 
release  be  ^udulent,  it  will  be  set  aside  by  a  Court 
of  Equity. 

It  must  be  observed  that  in  order  to  bind  the  firm, 
a  contract  entered  into  by  one  partner  must  be  re- 
specting the  partnership  business. 

On  the  other  hand,  when  the  transaction  appears 
to  have  nothing  to  do  with  the  partnership,  the  firm 
will  not  be  bound  without  special  circumstances. 

**  It  has,"  said  Lord  Chief  Justice  Abbot,  **  un- 
doubtedly been  held  that  in  a  matter  wholly  uncon- 
nected with  the  partnership,  one  partner  cannot  bind 
the  other ;  but  the  true  coijstruction  of  the  rule  is  this, 
that  the  act  and  assurance  of  one  partner,  made  with 
reference  to  business  transacted  by  the  firm,  will  bind 
all  the  partners." 

Liabilities  of  Partners, — ^A  dormant  partner  is  in 
all  cases  liable  for  the  contracts  of  the  firm  during 
the  time  that  he  is  actually  a  partner,  and  a  nominal 
partner  is  in  the  same  manner  liable  during  the  time 
that  he  holds  himself  out  to  the  world  as  a  partner. 
The  firm  will  not  be  bound  by  any  contract  made 
with  one  partner  as  an  individual,  and  on  his  own 
account,  though  he  may  afterwards  impart  to  them  the 
b^efit  derived  from  it.  A  partner  will  be  liable  in 
respect  of  a  fraud  committed  by  his  copartner,  if 
committed  in  the  capacity  of  partner,  in  contracts 
relating  to  the  copartnership  made  with  third  per- 
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send.  Thus,  if  a  partner  purchase  goods,  such  as  are 
used  in  the  business,  and  fraudulently  convert  them  to 
his  own  use,  the  innocent  partner,  provided  there  be 
no  collusion  between  the  seller  and  buyer,  is  liable  for 
the  price  of  the  articles. 

Negotiable  Instruments. — ^Again^  one  partner  may 
bind  the  firm  by  circulating  negotiable  instruments 
on  its  behalf;  that  is^  by  negotiating  them  in  the 
name,  whatever  that  may  be,  in  which  the  partner- 
ship is  usually  carried  on*  So  if  a  bill  be  drawn 
upon  the  partnership  in  their  usual  style  and  form, 
and  accepted  by  one  of  the  partners  in  his  own 
name,  it  will  bind  them  all.  But  when  the  trade  is 
carried  on  in  the  name  of  one  partner  only,  a  question 
will  arise,  whether  in  negotiating  a  biU  or  note  he 
meant  to  pledge  the  firm  or  himself  only.  This  must 
be  solved  by  extrinsic  evidence,  for  primd  facie  he 
alone  is  liable. 

If,  however,  the  purposes  of  the  firm  do  not  require 
that  its  members  should  pass  negotiable  instruments, 
the  implied  authority  of  a  partner  fails,  and  the  firm 
will  not  be  bound  by  his  negotiation.  Hence  it  has 
been  decided  that  the  partners  in  a  farming  or  mining 
concern  have  no  such  authority.  The  general  rules 
as  to  such  instruments  seem  to  be  these: — Firsts 
that  partners  in  a  trade  strictly  mercantile  have  an 
authority  implied  by  law,  to  bind  each  other  in  bills 
and  notes.  Secondly,  that  partners  in  some  special 
businesses,  such  as  farming  and  mining,  have  pri$nd 
facie  no  such  authority.  Thirdly,  that  this  presump* 
tion    against    such    authority  may  be    rebutted   by 
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showing  that  in  the  particulai*  case  it  is  necessary,  or 
if  not  necessary,  that  it  is  usual. 
-  It  is  also  an  essential  part  of  the  rule  that  the 
person  to  whom  the  firm  is  bound  should  have  dealt 
bond  fide.  If  he  who  seeks  to  charge  the  firm  was 
himself  privy  to  a  fraud,  or  had  good  grounds  for 
believing  that  the  partner  with  whom  he  dealt  had 
no  authority  to  bind  the  others,  innocent  members  of 
the  firm  will  not  be  allowed  to  suffer  by  his  fraud  or 
his  stupidity.  BUls  or  notes  given  in  the  name  of 
the  firm  cannot  be  enforced  by  one  who  was  guilty 
of  fraud  in  receiving  them,  or  who  took  them  from 
him  knowing  they  had  been  so  fraudulently  received, 
or  even  without  knowing  it,  unless  he  gave  valuable 
consideration.  But  if  they  get  into  the  hands  of  an 
innocent  holder  for  valuable  consideration,  tbey  may 
be  enforced  by  him.  And  though  a  transaction  may 
be  primd  facie  fraudulent  against  the  firm,  yet  it  will 
bind  them  if  they  afterwards  approve  of  it. 

The  firm  may  also  in  other  ways  be  bound  by  the 
conduct  of  a  partner.  Thus  his  admission,  acknow- 
ledgment, or  representation,  is  evidence  against  them. 
Part  payment  by  one  of  several  partners  is  an  answer 
to  the  Statute  of  Limitations  as  to  all,  even  since  the 
statute  of  9  Geo.  lY.  cap.  14.  Notice  by  or  to  one 
partner  is  equivalent  to  notice  by  or  to  all.  And  as 
he  is  the  accredited  agent  of  the  rest^  they  are  all 
liable  for  breaches  of  contract  and  negligent  wrongs 
committed  in  such  his  capacity  as  pai*tner. 

CommenccTnent  of  Liahility. — ^When  no  time  is 
specified  for  the  commencement  of  the  partnership, 
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the  liabilities  of  the  firm  will  commence  from  the 
date  of  the  deed,  and  the  responsibility  of  each  for  the 
engagements  of  the  othera  will  begin  from  the  com- 
mencement of  the  partnership,  however  formed.  An 
incoming  partner  is  not  liable  for  the  debts  contracted 
l>e&re  he  joins  the  firm.  Bui  if  he  pay  any  part  of 
the  old  debts,  or  interest  on  them,  he  may  render 
himself  liable  in  Equity. 

Notice  of  RetiremeTU. — On  the  retirement  of  an 
ostensible  partner,  notice  of  his  retirement  must  be 
given,  or  he  will  be  liable  to  the  creditors  of  the 
continuing  firm  for  subsequent  contracts  made  by 
them.  Such  notices  are  usually  published  in  the 
Gazette  ;  but  they  will  not  bind  creditors  who  have 
dealt  with  the  firm,  to  whom  express  notice  should  be 
given.  To  those  who  have  not  so  dealt,  notice  in  the 
Gazette  will  be  sufficient. 

Third  persons  have  a  claim  on  a  dormant  partner 
(that  is,  one  who  has  an  interest  in  the  profits  of  the 
concern,  but  whose  name  does  not  appear)  for  con- 
tracts entered  into  by  the  firm  while  he  was  a  mem- 
ber. But  if  a  dormant  partner  retires  from  the  firm, 
notice  of  the  fact  need  not  be  given  by  him  to  credi« 
tors  to  protect  himself  from  subsequent  engagements, 
for  when  lie*  ceases  in  fact  to  be  a  partner  his  futture 
responsibility  ceases  also. 

The  Contract  is  joint  and  several. — The  principle 
is  now  established  that  a  partnership  contract  is 
several  as  well  as  joint.  Hence  it  follows  that  a 
partnership  creditor  may  have  recourse  for  full  pay- 
ment to  the  estate  of  a  deceased  partner. 

Notice  of  the  death  of  a  partner  to  the  creditors  of 
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the  firm  is  not  necessary  to  free  his  estate  from  future 
liability  ;  but  it  ie  otherwise  if  one  of  the  surviving 
partners  be  executor  of  the  deeeased.  For  a  deceased 
partner  sometimes  directs  his  executars  to  continue 
his  trade,  in  which  case  his  estate  will  be  liable  to  the 
extent  to  which  he  directs  his  assets  to  be  employed. 

If  the  executor  exceeds  that  limit  he  becomes  per-- 
sonally  responsible. 

Partners  often  agree  among  themselves,  that  after 
the  dissolution  the  credits  of  the  firm  shall  be 
received,  and  its  debts  paid,  by  one  of  the  late  partners 
only.  Such  an  arrangement  does  not  afiect  their  joint 
responsibility  to  third  persons,  unless  such  person 
agree  to  exchange  the  liability  of  the  firm  for  that  of 
the  single  partner. 

As  an  entire  firm  may  be  bound,  so  it  may  be  dis- 
charged by  transactions  with  a  single  partner.  Thus 
payment  or  satisfaction  of  a  debt  by  one  partner  is 
payment  or  satisfaction  by  them  all. 

A  whole  firm  may  become  bankrupt,  or  some  or 
one  only  of  the  partners  may  become  so,  while  the 
remaining  partners  may  be  solvent.  Those  only  of 
the  partners  who  have  committed  acts  of  bankiniptcy 
are  to  be  deemed  bankrupts.  To  constitute  two  or 
more  bankrupts  under  one  fiat,  there  must  be  evi- 
dence of  a  joint  trading.  Upon  the  bankruptcy  the 
bankrupt'^  property  vests  in  the  assignees.  When  the 
bankruptcy  is  separate  the  solvent  partners  join  with 
the  assignees  in  actions  for  the  recovery  of  the  joint 
debts.  On  the  bankruptcy  of  one  partner,  the  solvent 
paxtners  become  tenants  in  conmion  with  the  assignees 
of  ail  the  partnership  effects. 
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As  to  mines,  a  partnership  for  working  a  mine  is 
considered  by  Courts  of  Equity  in  England  to  be  on  a 
footing  with  any  other  trading  partnership. 

Some  further  considerations  follow  which  have 
reference  specially  to  partnerships  in  colliery  opera- 
tions. We  have  seen  that  in  the  inquiry  whether 
a  pfurtnership  exists  the  intention  of  the  parties  is 
sought  to  be  ascertained.  When  mining  operations 
are  carried  on  by  several  landowners  under  a  part- 
nership deed,  or  even  a  verbal  agreement  from  which 
it  may  be  inferred  that  they  intended  to  enter  into  a 
trading  adventure,  and  to  become  partners  in  the 
ordinary  and  commercial  sense  of  the  word,  a  part- 
nership will,  of  course,  be  set  up,  both  as  between 
themselves  and  as  to  all  other  persons.  But  sup- 
posing there  is  no  express  agreement  at  all,  and 
tenants  in  common  of  lands  form  a  mining  concern, 
the  question  sometimes  arises  whether  such  parties 
ai'e  or  are  not  copartners.  It  seems  to  depend 
mainly  upon  intention,  and  it  may  be  concluded  that 
when  persons  acquu*e  interests  in  lands  apparently 
for  the  sole  purpose  of  working  the  minerals  in  them, 
they  must  be  considered  as  entering  into  a  commercial 
partnership.  ^  It  is  submitted,"  says  Mr.  Baiiibridge, 
'^  as  a  general  rule,  that  in  all  such  cases  there  must 
not  only  be  an  express  intention  to  work  the  mines, 
but  this  object  must  have  been  either  solely  contem- 
plated by  the  parties,  or  considered  as  of  such  para- 
mount consequence  as  to  effectually  overbalance  any 
other  advantages  anticipated  from  the  estate.  For 
mines  may  form  very  impoitant  considerations  in  the 
arrangement  of  capitalists,  and  yet  their  existence 
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need  not  preclude  the  motives  which  may  proceed 
from  the  supposed  generid  advantages  of  the  invest- 
ment.* 

Where  the  parties  obtain  limited  interests  in  the 
minerals,  without  any  rights  to  the  general  inheri- 
tance, and  the  interests  were  so  acquired  for  the  sole 
purpose  of  carrying  on  mining  speculation,  they  will 
probably  be  considered  to  have  entered  into  a  part- 
nership und  to  be  liable  for  its  consequences. 

But  when  Ihe  lands  have  been  long  in  the  posses- 
sion of  the  parties  or  those  under  whom  they  claim, 
or  have  been  acquired  without  any  intent  to  work  the 
mines  as  an  exclusive  object,  and  if,  after  the  work- 
ings have  been  commenced,  they  have  avoided  the 
outward  indications  of  partnership,  they  would  pro- 
bably be  considered  simply  as  the  proprietors  of  land 
exercising  the  common  acts  of  ownership  according 
to  their  respective  interests  in  it. 

If  the  works  are  carried  on  by  persons  as  mere 
owners  of  land,  who  work  the  minerals  as  part  of  a 
general  system  of  management,  the  shares  of  each 
will  only  be  liable  for  his  own  engagements  and  con- 
tracts, and  to  the  payment  of  debts  contracted  by 
himself  or  his  agents.  In  other  words,  the  parties 
-will  not,  under  such  circumstances,  be  liable  for  the 
consequences  of  a  trading  partnership,  nor  will  the 
usual  incidents  of  a  commercial  partnership  attach  to 
the  concern. 

Joint  Stock  Companies  Act,, — The  cases  are  so 
rare  in  which  collieries  are  held  and  worked  by  Joint 

*  Bainbridge  on  Mines,  332. 
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Stock  Companies,  that  a  brief  notice  of  the  orga- 
nization required  bj  the  recent  Acts  of  Parliament 
seems  all  that  need  be  inserted  in  this  treatise.  By 
the  19  &  20  Vict.  cap.  47,  seven  or  more  persons 
associated  for  anj  lawful  purpose  may,  by  subscribing 
their  names  to  a  memorandum  of  association,  and 
otherwise  complying  with  the  requisitions  of  the  Act 
in  respect  of  registration,  form  themselves  into  an 
Incorporated  Company,  with  or  without  "  limited 
Hability." 

By  Sect.  4,  if  more  than  twenty  persons  carry  on 
business  in  partnership,  having  gain  for  its  object, 
they  shall  be  severally  liable  for  the  payment  of  the 
whole  debts  of  the  partnership,  unless  they  are  regis- 
tered  as  a  company  under  the  Act,  or  are  authorized 
so  to  carry  on  business  by  some  private  Act  of 
Parliament,  or  by  Royal  Charter,  or  Letters  Patent, 
olr  are  engaged  in  working  mines  within  and  subject 
to  the  jurisdiction  of  the  Stannaries. 

By  Sect.  5,  this  memorandum  shall  contain : — 
1st.  The  name  of  the  proposed  company.  2nd.  The 
part  of  the  United  Eangdom,  whether  England, 
Scotland,  or  Ireland,  in  which  the  registered  office  of 
the  company  is  to  be  established.  3rd.  The  objects 
for  which  the  proposed  company  is  to  be  established. 
4th.  The  liability  of  the  shareholders,  whether  to  be 
limited  or  unlimited.  5th.  The  amount  of  the  nominal 
capital  of  the  proposed  company.  6th.  The  number 
of  shares  into  which  such  capital  is  to  be  divided,  and 
the  amount  of  each  shore,  subject  to  the  following 
restriction,  viz. :  that  in  the  case  of  a  company  formed 
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with  limited  liability,  the  word  "Limited"  shall  be 
the  last  word  in  the  name  of  the  company. 

By  Sect.  7,  the  Memorandum  of  Association  shall 
be  in  the  form  marked  A.  in  the  schedule  of  the  Act^ 
and  shall,  when  registered,  bind  the  company  and 
the  shareholders  therein  to  the  same  extent  as  if  each 
shareholder  had  subscribed  his  name  and  affixed  his 
seal  thereto. 

By  Sect.  9,  if  no  special  regulations  accompany  the 
Memorandum  of  Association,  the  regulations  contained 
in  the  table  marked  B.  shall  be  deemed  to  be  the 
regulations  for  the  management  of  the  affairs  of  the 
company  relating  to  shares,  transmission  of  shares, 
forfeiture  of  shares,  increase  of  capital,  general 
meetings,  directors,  powers  of  directors,  disqualifica- 
tion, rotation  and  proceedings  of  directors,  dividends, 
accounts,  audit,  notices,  and  form  of  balance  sheet. 

By  Sect.  10,  the  Articles  of  Association  shall  be  in 
the  form  marked  C.  in  the  schedule,  or  as  near  thereto 
as  circumstances  will  permit. 

By  Sect.  12,  the  Memorandum  of  Association  and 
the  Articles  shall  be  delivered  to  the  Registrar  of 
Joint  Stock.  Companies,  who  shall  I'etain  and  register 
the  same. 

Bat  the  incorporation,  regulation,  and  winding-up  of 
trading  companies,  whether  with  limited  or  unlimited 
liability,  are  now  within  the  provisions  of  a  new  law, 
viz.,  "  The  Companies  Act,  1862." 
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CHAP.  IX. 

ON   THE   CONTRACT   BETWEEN    MASTERS   AND   COLLIERS. 

It  is  very  important  to  the  employer  of  labour,  and 
also  to  the  labourer  himself,  that  they  should  have  a 
clear  comprehension  of  their  mutual  rights  and  duties. 
To  this  end  it  will  be  useful  to  state  in  the  outset 
that  a  contract  or  agreement  is  where  a  promise  is 
made  on  one  side,  and  assented  to  on  the  other,  or 
where  two  or  more  persons  enter  into  an  engagement 
with  each  other  by  a  promise  on  either  side.  This 
contract,  when  not  made  by  deed,  is  not  binding  in 
law,  unless  it  is  founded  upon  a  considerationy  by 
which  is  meant  some  compensation  or  return  to  be 
reciprocally  given  by  the  person  to  whom  the  pro- 
mise is  made.  But  any  kind  of  reciprocity,  whether 
benefit  bestowed  or  disadvantage  sustained,  by  the 
person  to  whom  the  promise  is  made,  will  prevent  the 
contract  from  being  invalid.  For  instance,  if  A.  pro^ 
mises  to  bail  a  man,  and  does  not  fulfil  his  promise,  he 
breaks  his  word,  but  is  not  held  responsible  in  law. 
But  if  he  promises  to  bail  B.  in  consideration  that  B.'s 
master  will  indemnify  him  against  the  risk,  and  after* 
wards  refuses  to  do  what  he  undertook,  he  is  liable  to 
be  sued  for  damages  for  a  breach  of  such  a  contract. 
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In  general  a  simple  contract — that  is,  one  that  is 
not  set  forth  in  a  deed — may  be  either  written  or 
verbal.  But  the  Statute  of  Frauds  (29  Car.  II.  iii* 
sect.  4)  enacts  that  in  the  following  cases  some  note 
or  memorandum  of  the  agreement  shall  be  made  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him  lawfully 
authorised ;  namely,  1st,  Where  a  man  undertakes  to 
answer  for  the  debt,  default,  or  miscarriage  of  another ; 
2nd,  Where  any  contract  is  made  of  lands,  tenements^ 
hereditaments,  or  any  interest  therein  ;  or  3rd,  Where 
there  is  any  agreement  that  is  not  to  be  performed 
within  a  year  from  the  making  thereof.  There  are 
other  contracts  comprised  in  the  same  clause,  but  as 
they  cannot  have  any  relation  to  collieries  they  are 
not  referred  to  now. 

It  is  important  to  notice  the  distinction  between 
express  and  implied  contracts.  Express  contracts  are 
those  which  are  openly  uttered  or  written  at  the  time 
of  the  making  of  them.  But  there  is  a  large  class  of 
contracts  which  are  implied,  that  is,  depend  for  their 
terms  and  their  force  upon  a  mere  construction  of 
law.  The  general  rule  is,  that  the  law  will  imply  that 
a  man  actually  promises  to  fulfil  that  which  he  ought 
to  fulfil.  For  example,  if  A.  employs  a  person  to  do 
any  work  for  him,  but  nothing  is  said  about  payment, 
the  law  steps  in  and  supplies  the  want  of  an  express 
promise  by  implying  that  A.  will  pay  the  workman  so 
much  as  his  labour  deserved.  So  any  person  who 
undertakes  to  execute  any  special  work,  impliedly 
undertakes  to  do  it  in  a  workmanlike  manner ;  and  he 
who  takes  upon  himself  any  office,  employment,  o^ 
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duty,  is  supposed  by  the  law  to  undertake  that  he  will 
perform  it  with  integrity.  On  the  other  hand,  if  a 
person  is  employed  to  perform  any  work  which  it  is 
not  his  ordinary  and  usual  business  or  art  to  do,  the 
law  implies  no  such  general  undertaking,  and  leaves 
it  to  be  made  the  subject  of  a  special  anrangement 
between  the  parties. 

Another  general  rule  relates  to  the  competency  of 
persons  to  bind  themselves  by  their  contracts.  Insane 
and  drunken  persons,  married  women,  persons  under 
the  influence  of  terror,  and  persons  under  age  are 
either  not  liable  at  all,  or,  at  most,  are  only  liable  on 
contracts  for  necessaries  suitable  to  their  station  in 
life.  Infants  are  also  allowed  by  law  to  make  con* 
tracts  which  are  beneficial  to  their  personal  interests, 
such  as  contracts  of  apprenticeship,  and  of  hiring  and 
service.  Such  a  contract  would  subject  an  infant  to 
all  the  legal  regulations  applicable  to  masters  and 
servants,  although  he  might  plead  hitf  infancy,  if  an 
action  were  brought  against  him  upon  the  contract. 
But  the  Legislature  has  of  late  years  interposed  its 
authority  with  reference  to  the  hiring  and  service 
both  of  women  and  children  in  mines  and  collieries. 
The  statutes  which  enact  these  limitations  are  the 
o  &  6  Vict.  cap.  xcix.,  and  the  23  &  24  Vict, 
cap.  cli.,  the  provisions  of  which  will  be  found  in 
another  part  of  this  work. 

CONTKACTS   BY  AGENTS. 

In  speaking  of  contracts  it  has  been  hitherto  aa« 
sumed  that  they  are  made  between  the  principal 
pai'ties  themselves ;  but  a  contract  of  any  kind  may 
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be  entered  into  either  bj  the  parties  in  person,  or  by 
their  agents  lawfully  authorised.  An  agent  is  a 
person  authorised  by  another  to  do  acts  or  make  en- 
gagements for  him  in  his  name.  The  person  who  so 
authorises  him  is  called  the  principal.  Generally  no 
particular  form  is'necessary  for  the  appointment  of  an 
agent.  A  mere  verbal  appointment  is  sufficient ;  and 
even  the  fact  of  one  person  being  employed  to  do  any 
business  whatever  for  another  will  create  between 
them  the  relation  of  principal  and  agent.  But  there 
are  some  few  acts  in  reference  to  the  granting  of 
leases  and  the  creation  of  any  uncertain  interest  iu 
land,  for  which  the  authority  of  the  agent  must  be  iu 
writing,  or  by  deed. 

The  authority  of  an  agent  may  in  general  be  re- 
voked by  the  principal  at  any  time.  It  also  ceases 
upon  his  death  or  bankruptcy.  In  mercantile  ti*ans- 
actions  it  is  a  universal  rule  that,  in  the  absence  of 
other  instructions,  the  principal  must  be  supposed  to 
intend  that  his  agent  should  follow  the  common  usage 
of  the  business  in  which  he  is  employed.  This  there- 
fore is  the  course  which  it  is  the  agent's  duty  to  pursue. 
An  agent  may  be  either  a  general  or  a  special  agent. 
If  he  is  empowered  to  act  generally  in  the  affairs  of 
another,  or  to  act  generally  in  some  particular  ci^acity 
(as,  for  example,  to  act  generally  in  the  management 
of  a  pai-ticular  colliery),  he  is  a  general  agent.  Such 
a  person  will  be  presumed  by  the  law  in  favour  of  the 
rights  of  strangers  who  deal  with  him  to  have  autho- 
rity for  what  he  does,  provided  it  falls  within  the 
usual  limits  of  the  business  he  has  to  perform,  even 
though  he  may  be  transgressing  some  private  direction 
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of  his  employer.     But  a  special  agent  is  strictly 
limited  by  the  commission  he  has  received,  so  that  a 
person  who  deals  with  him  cannot  take  advantage  of 
his  acts  if  they  have  exceeded  his  special  authority. 
.    The    contract  of  an  agent  is  the  contract  of  the 
principal,  if  it  is  properly  entered  into  by  him  by 
virtue  of  his  commission.     The  act  of  the  agent  gives 
the  principal  the  same  rights  and  imposes  on  him  the 
same  obligations  as  if  he  had  done  it  himself.    In  the 
course  of  business  at  collieries,  it  rarely  happens  that 
colliers  are  personally  engaged  by  the  proprietor  ;  but 
a  contract  entered  into  by  an  agent,  who  is  commis- 
sioned to  act  generally  in  the  colliery,  or  has  a  special 
authority  to  engage  workmen,  is  binding  on  the  pro- 
prietor.   It  must  be  borne  in  mind,  however,  that  such 
contract  must  always  be  within  what  may  be  called 
the  apparent  authority  of  the  agent ;  that  is,  such  as 
the  workman  who  makes  the  engagement  with  the 
agent  might,  under  the  circumstances,  reasonably  sup- 
pose to  be  within  the  scope  of  his  commission.     Thus 
if  a  strange  collier,  seeking  employment  in  a  colliery, 
is  referred  to  a  person  who  affects  to  act  in  such  busi- 
ness, and  is  apparently  clothed  with  authority  in  the 
colliery,  the  engagement  made  with  him  will  bind  the 
principal.    But  it  is  otherwise  if  the  collier  accepts  an 
engagement  from  a  mere  workman,  or  labourer,  who 
has  no  apparent  authority  to  make  contracts,  or  is  not 
specially  empowered  to  do  so.    But  if  any  act  or 
engagement  is  done  or  made  by  an  agent  of  any  kind 
without  sufficient  authority,  it  may  always  be  made 
good  by  the  subsequent  assent  of  the  principal ;  and 
^hen  the  effect  is  exactly  the  same  as  if  full  power 
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had  been  given  in  the  first  instance.  The  rule  of  law 
is  that  every  such  ratification  has  a  retrospective 
effect.  Thus  if  a  collier  is  improperly  engaged  by  a 
person  not  fully  authorised  to  do  so,  and  afterwards 
receives  wages  at  the  office,  that  would  in  general  be 
such  a  recognition  of  his  engagement  as  would  make  , 
it  binding  upon  the  principal. 

An  agent  is  not  in  general  personally  responsible 
on  any  contract  entered  into  by  him  on  behalf  of  his 
principal.  But  in  the  case  of  colliers  it  has  been 
enacted  by  4  Geo.  IV.  xxxiv.  sect.  4,  that  as  it  fre- 
quently happens  that  masters  or  employers  reside  at 
considerable  distances  from  the  places  where  their 
business  is  carried  on,  or  are  occasionally  absent  for 
long  periods  of  time,  and  during  such  residence  or 
absence  entrust  their  business  to  the  management  of 
stewards,  agents,  &c.,  whereby  colliers  and  others  may 
be  subjected  to  great  difficulties  and  hardships,  and 
put  to  great  expense  in  recovering  their  wages  ;  in 
either  of  these  cases  it  shall  be  lawful  for  any  justice 
of  the  county  or  place  where  such  collier,  &c.  shall  be 
employed,  upon  his  complaint  touching  the  non-pay- 
ment of  his  wages,  to  summon  the  steward,  agent, 
baUiff,  foreman,  or  manager,  and  to  hear  and  deter- 
mine the  matter  of  the  complaint  in  like  manner  as 
the  complaints  of  the  like  nature  against  any  master 
or  employer  are  directed  to  be  heard  and  determined, 
and  also  to  make  an  order  for  the  payment  by  such 
steward,  agent,  &c.  to  such  collier,  &c.  of  so  much 
wages  as  shall  appear  to  be  justly  due,  provided  that 
the  sum  in  question  do  not  exceed  ten  pounds.  And 
in  case  of  refusal,  ox  non-payment  by  such  steward, 
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agent,  &c.  for  the  space  of  twentj*one  days  from  the 
date  of  such  order,  such  justice  shall  issue  his  warrant , 
to  levj  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  such  master  or  employer^  rendering 
the  overplus  to  the  owner,  or  to  such  steward,  &c.  for 
the  use  of  8.,ch  master,  after  payment  of  the  charges 
of  such  distress  and  sale.  And  by  the  second  section 
of  the  new  Master  and  Servants  Act,  the  word  ^^  em- 
ployer "  is  to  include  the  steward,  agent,  bailiff,  fore- 
man, manager,  or  factor  of  any  person,  firm,  corpora- 
tion, or  company,  who  has  entered  into  a  contract  of 
service  with  any  servant,  workman,  &c.  But  it  seems 
to  be  intended  that  agents,  &c.  should  only  become 
parties  to  proceedings  under  the  new  Act,  under  the 
circumstances  indicated  by  the  previous  statute  of 
4  Geo.  IV.     (See  the  next  chapter.) 

Thus  it  appears  that  the  agent  may  be  made  the 
defendant  in  cases  of  this  kind,  but  he  is  not  made 
personally  responsible  by  the  statute  above  referred 
to,  the  only  remedy  given  being  one  agfunst  the  goods 
of  the  principaL 

ON   THE  CONTRACT  OP   HIRING. 

A  collier  is  a  person  who  agrees  to  become  the 
servant  of  another  for  the  purpose  of  cutting  coal  or 
perfoiming  some  similar  service,  in  consideration  of 
wages.  A  contract  of  hiring  and  service  need  not 
be  in  writing,  unless  it  be  for  a  period  longer  than  a 
year,  or  for  a  year  to  commence  at  some  future  time. 
If  it  is  reduced  to  writing  it  is  not  liable  to  any 
stamp  duty,  unless  it  relate  to  the  superior  class  of 
clerks,  &c.,  employed  in  a  colliery. 
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General  Hiring* — ^If  nothing  is  said  as  to  the 
duration  of  the  engagement  and  no  custom  exists 
relating  to  this  point,  the  hiring  is  considered  as  a 
general  hiring,  and  in  point  of  law  a  hiring  for  a 
year.*  But  thi's  rule  does  not  apply  where  the  con- 
tract contains  conditions  or  stipulations  inconsistent 
with  the  notion  of  hiring  for  a  year,  or  where  (as  is 
generally  the  case  in  coal  districts),  from  some  general 
and  well-known  custom,  the  parties  may  be  supposed 
to  have  made  their  engagement  with  mutual  reference 
to  such  custom. 

Caniract  Book, -^  To  prevent  misunderstandings 
and  disputes,  it  is  very  expedient  that  in  the  office  of 
a  colliery  a  contract-book  should  be  kept,  and  the 
terms  of  it  read  over  to  every  ooUier  who  accepts 
employment  there.  He  should  further  be  required  to 
sign  his  name  in  the  book,  or  aflix  his  mark,  if  he  is 
satisfied  with  the  conditions  proposed. 

Farm  of  Contract. — For  the  convenience  of  pro- 
prietors a  form  of  such  a  contract  is  here  suggested, 
which  the  author  conceives  will  meet  the  difficulties 
which  magistrates  have  often  felt  in  dealing  with 
contracts  of  this  nature. 

^  In  consideration  that  Mr.  A.  B.  will  employ  me 
as  a  collier,  &c.,  from  the  1st  of  "■     ,  1861, 

as  regularly  as  the  state  of  the  trade,  works,  and 

machinery  will  permit,  and  pay  me  wages  at 

per  ton,  of  hand-picked  coal  by  -^— — ^-  pay- 
ments, I  agi^  to  serve  the  said  Mr.  A.  B. 
from  the  day  of  ,  1861,  and  to  obey 

*  Fawcett  o.  Cash,  5  B.  &  Ad.  904. 
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all  lawful  orders  of  mj  said  master  and  his  agents, 
and  overmen  dulj  authorised,  and  to  obey  and  keep 
all  the  rules  dulj  established  bj  law  for  the  regula- 
tion of  this  colliery,  subject  always  to  a  notice  of 
— — —  weeks  to  be  given  on  either  side  before  leaving 
or  being  discharged  from  this  colliery,  except  for 
lawful  cause." 

There  is  good  reason  to  believe  that  such  a  con* 
sideration  as  that  expressed  above  would  uphold  the 
contract  to  serve ;  for  the  judgment  of  Lord  Campbell 
in  the  case  of  Ex  parte  Baily  (which  will  presently  be 
referred  to  more  particularly),  appears  to  go  to  this 
extent. 

Unwritten  and  implied  Contracts. — The  importance 
of  having  a  written  contract  is  great,  though  it  is  not 
now  a  necessary  condition  of  proceeding  against  a 
collier  under  the  new  Master  and  Servants  Act,  for 
not  entering  upon  the  service  for  which  he  has  con- 
tracted. It  also  puts  an  end  to  all  uncertainty  as  to 
the  terms  and  conditions  on  either  side*  But  as,  un« 
fortunately,  this  practice  is  not  generally  adopted,  it 
is  proper  to  state  that  if  a  collier  of  the  district  asks 
for  employment  at  the  office,  and  is  simply  told  that 
he  may  go  to  work  in  some  specified  part  of  the  work- 
ings, and  he  goes  without  further  question,  it  will  be 
considered  that  he  accepts  that  employment  on  the 
basis  of  the  customs  and  usages  of  that  district  and 
colliery  as  to  pay,  hours,  notice,  &c.,  provided  he  con- 
tinues to  work  and  receive  pay  for  such  a  period  as 
to  raise  the  presumption  that  he  must  have  acquainted 
himself  with  the  customs  there  prevalent,  and  with 
the  course  of  business  in  the  particular  pit.    But  in 
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the  case  of  a  new  collier,  recently  brought  into  the 
work,  to  whom  no  pains  have  been  1)aken  to  state  the 
terms  of  the  contract  of  service,  it  is  not  reasonable 
that  such  a  person  should  be  held  liable  to  all  the 
consequences  of  a  breach  of  an  implied  contract  as  the 
other  older  colliers  would  be*    It  would  rather  seem 
that  when  a  new  collier  goes  to  work  without  any 
express  agreement,  he  is  at  first  only  bound  by  the 
general  customs  which  prevail  in  all  the  collieries  of 
that  country  ;  and  that  as  to  wages,  he  can  only  en- 
force his  claim  to  whatever  sum  he  can  prove  his 
work  to  be  worth.     After  a  pay-day  has  passed  over, 
and  he  has  received  wages  at  a  certain  rate,  and  has 
had  a  reasonable  time  to  acquaint  himself  with  the 
course  of  employment  and  wages  in  the  colliery,  it 
may  fairly  be  assumed  that  he  has  tacitly  assented 
to  all  the  conditions  under  which  the  other  colliers 
labour,  and  has  contracted  to  serve  upon  those  terms. 
And  in  all  cases  where  services  have  been  rendered 
without  any  express  contract  to  pay  for  them,  it  is 
always  a  question  for  the  justices  or  a  jury  whether 
the  circumstances  will  warrant  them  in  drawing  the 
inference  that  there  was  an  implied  contract  to  do  so. 
It  need  hardly  be  added,  that  every  collier  is  bound 
by  the  special  rules   as  certified  by  the  Inspector, 
provided  they  are  duly  published  according  to  section 
15  of  the  Act  of  Parliament. 

It  must  be  observed,  however,  that  the  writer  has 
no  express  authority  for  these  propositions.  They 
are  submitted  by  him  as  his  own  opinion  of  transac-* 
tioos  of  this  nature.  But  when  the  various  conse* 
quences  of  a  breach  of  contract  by  a  collier  are  con-* 
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sideredy  as  well  nks  the  summary  method  of  recovering 
wages,  it  is  highly  inexpedient  that  contracts  of 
hiring  should  be  left  to  be  elicited  in  this  uncertain 
fashion.  In  all  those  points  on  which  it  is  intended 
to  insist,  the  collier  should  be  expressly  told  what  he 
is  to  do  and  what  he  is  not  to  do,  and  it  is  hoped  that 
the  plan  of  a  contract-book,  above  alluded  to,  will  be 
generally  adopted* 

General  and  Special  Xules,^-The  general  and 
special  rules  of  the  colliery  certified  by  the  Inspector 
of  Mines  should  also  be  kept  in  large  print,  and  be 
stuck  up  in  the  places  required  by  the  Act  of  Parlia- 
ment, which  will  be  found  in  another  part  of  this  work. 

Haw  the  Coniractmaj/  be  terminated. — The  contract 
of  service  may  be  put  an  end  to  on  either  side  by 
giving  the  notice  stipulated  for,  or  (in  the  absence 
of  a  stipulation)  fixed  by  the  custom  of  the  district. 
This  period  generally  tallies  with  the  length  of  the 
time  between  the  pay-days.  In  South  Wales  a  month's 
notice  is  usually  required,  and  the  payment  of  wages 
is  monthly.  In  the  North  of  England  the  author  is 
informed  that  a  fortnight's  notice  onl^  is  required, 
and  the  pay  is  also  made  fortnightly.  The  consi- 
deration of  the  rescinding  of  contracts  by  colliers^  and 
the  discharge  of  colliers  from  their  service,  for  varioBit 
causes,  will  be  reserved  until  the  statutes  respecting 
master  and  servant  are  treated  of  at  the  end  of  this 
chapter.. 

Stoppage  of  Work, — Questions  sometimes  arise  as 
to  the  liability  of  masters  for  the  wages  of  colliers 
during  a  period  when  they  cannot  work,  or,  as  the 
term  is,  when  the  pit  is  '^laid  off  work."    This 
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depend  entirely  upon  the  special  terms  of  the  contract 
of  hiring.  If  the  contract  contains  merely  an  under- 
taking on  the  part  of  the  master  to  pay  certain  stipu- 
lated wages  in  proportion  to  the  work  done,  and 
nothing  is  expressed  as  to  wages  to  be  paid  when  the 
work  cannot  go  on,  there  is  no  implied  obligation  on 
the  part  of  the  master  to  find  work.  Thus  where 
the  defendant,  the  owner  of  a  colliery,  agreed  with  the 
plaintiff,  A  -collier,  **  to  hew  coals,  and  do  such  other 
work  as  might  be  necessary  for  carrying  on  the  col- 
liery, as  he  should  be  required  to  do,  at  the  prices 
following :  First,  the  owners  agree  to  pay  the  plaintiff 
once  a  fortnight  upon  the  usual  day,  the  wages  by 
them  to  be  earned  at  the  following  rates  (specifying 
the  rates  and  manner  of  working).  Fifth,  the  said 
parties  hereby  hired  shaU  during  all  the  times  the  pit 
shall  be  laid  off  work  continue  the  servants  of  the 
said  owners,  subject  to  their  orders,  and  liable  to  be 
employed  by  them  at  such  work  as  they  shall  see  fit 
Sixth,  the  said  hewers  shall,  when  required,  except 
when  prevented  by  sickness,  or  other  unavoidable 
cause,  do  a  full  day's  work  on  every  working  day,  and 
shall  not  leave  their  work  until  such  day's  work  is 
performed  ;  and  in  default  thereof  each  of  the  said 
parties  shall  forfeit  2s.  Sd,  The  pit  to  commence  coal 
work  at  such  times  in  the  morning  as  shall  be  required 
to  suit  the  trade,"  &c.  It  was  held  by  the  Court  of 
Qaeen's  Bench  that  the  agreement  contained  no  pro- 
mifle  on  the  part  of  the  defendant  to  employ  the  collier 
at  reasonable  times  for  a  reasonable  number  of  work- 
ing days  during  the  term  of  his  hiring,  and  that  no 
action  would  lie  against  the  defendant  for  not  doing 
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60,  although  the  plaintiff  was  thereby  unable  to  earn 
wages*  It  was  quite  optional  with  him  to  set  the 
labourers  to  work.* 

But  the  case  is  different  where  a  master  by  the  con- 
tract of  hiring  undertakes  for  the  payment  of  wages, 
not  in  proportion  to  the  work  done.  It  may  be 
optional  with  him  to  find  work,  and  he  may,  if  he 
pleases,  discontinue  his  business.  But  having  pro- 
mised to  pay  wages  without  reference  to  their  being 
in  proportion  to  work  done,  he  must  pay  them 
whether  he  find  work  or  not.  If  he  does  not  do  so, 
he  will  be  liable  to  an  action  for  damages  for  breach 
of  contract.f 

It  is  obvious  that  the  working  of  collieries  cannot 
be  carried  on  without  occasional  interruptions.    Acci- 
dents of  an  unavoidable  nature,  and  checks  in  trade 
arising  from  want  of  shipping,  adverse  winds,  the 
freezing  of  canals,  and  other  such  circumstances,  must 
sometimes  stop  the  collier's  work.    Has  he  any  claim 
upon  the  proprietor  of  the  colliery  during  such  periods 
of  idleness  ?    The  author  thinks  not.     The  contract 
is  entered  into  on  both  sides  with  a  perfect  know- 
ledge of  this  liability  to  stoppages,  and   it  would 
probably  be  considered  by   courts  of  law  that  the 
engagement  was   based    upon   this  knowledge   and 
understanding.    It  would,  however,  tend  to  preveat 
disputes,  if  this    point    were    always    clearly    ex- 
pressed in  a  contract-book  to  be  signed  by  the  colliers 
before  entering  upon  their  work.    The  form  on  page 

•  Williamson  v.  Taylor,  5  Q.  B.  175. 
f  Afipdin  V,  Austin,  5  Q.  B.  671. 
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151  provides  against  contingencies  of  this  kind,  and 
binds  the  collier  to  take  his  chance  of  temporary 
stoppages,  subject  to  his  right  to  give  notice  of  his 
intention  to  leave.  But  even  when  the  contract  is 
not  expressed  either  verbally  or  in  writing,  and  is 
only  inferred  from  usage  (as  is  unfortunately  but  too 
often  the  case),  these  contingencies  must  be  assumed 
to  have  been  in  the  contemplation  of  the  parties  to  it. 
Any  collier  who  has  once  been  stopped  working  from 
any  such  cause,  and  has  resumed  work  without  com-* 
plaint,  must,  of  courise,  be  considered  to  have  waived 
any  right  to  complain,  if  he  had  any  such.  A  new 
collier  hired  upon  an  implied  contract,  and  ignorant 
of  local  circumstances,  might,  doubtless,  raise  the 
question  by  suing  for  damages  for  loss  of  time  and 
wages,  if  he  had  not  compromised  his  chance  of 
success  by  a  waiver.  It  might  be  contended  that  the 
contract  was  bad  for  want  of  mutuality. 

Mutuality, — Stoppages  of  this  kind  do  frequently 
occur  in  those  collieries  dependent  upon  water-car-* 
riage,  which  is  liable  to  be  checked  by  adverse  winds, 
want  of  vessels,  cessation  of  demand,  and  frost,  Tlie 
case  of  colliers  thus  employed  is  different  from  that 
of  those  whose  labour  supplies  iron- works,  or  any 
other  regular  home  demand.  The  risk  in  the  former 
work  is  accompanied  by  a  higher  rate  of  wages,  and 
the  certainty  in  the  latter  by  a  lower  rate.  It  has 
been  contended  that  the  contract  of  the  first-men-> 
tionedy  or  sea-^coal  colliers,  is  void  for  want  of  mu? 
taality,  on  the  ground  that  it  falls  under  the  rule 
laid  down  in  the  case  of  Williamson  v,  Taylor,  quoted 
above.    In  that  case  Lord  Denman  said,  <^  J  do  not 
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find  anything  in  the  terms  of  the  agreement  to  make 
it  imperative  on  the  master  to  keep  the  pit  at  work 
at  any  given  time,  or  to  find  employment  all  the  yeoi* 
round." 

Undoubtedly,  if.  the  collier  cannot  show  a  contract 
which  entitled  him  to  have  full  employment  whenever 
it  was  to  be  had,  but  is  to  be  left  at  the  caprice  aud 
mercy  of  his  master,  there  will  be  no  binding  agree- 
ment,  for  there  would  be  no  mutuality.     Thus  in  the 
case  of  R.  v.  Lord  (17  Law  Journ.  M.C.  131),  there 
had  been  a  conviction  of  a   servant  for  unlawfully 
absenting  himself  from  his  master's  employment.    The 
contract  was  to  serve  for  twelve  months  at  certain 
weekly  wages,  and  to  serve  the  said  master  at  all 
times,  and  to  work  fifty -eight  hours  per  week,  with  a 
proviso  that  in  case  the    steam-engine   should  be 
stopped  from  accident  or  other  cause,  then  the  master 
might  retain  all  the  wages  of  the  servant  during  that 
time.    Lord  Denman  said,  '<  Among  many  objections, 
one  appears  to  be  fatal.    The  servant  was  an  infant  at 
the  time  of  entering  into  the  agreement  which  autho- 
rises the  master  to  stop  his  wages  when  the  engine  is 
stopped  from  working  from  any  cause.   An  agreement 
to  serve  for  wages  may  be  for  the  benefit  of  the 
infant,  but  an  agreement  which  compels  him  to  serve 
at  all  times  during  the  term,  but  leaves  the  master  free 
to  stop  his  work   and  wages  whenever  he  chooses, 
cannot  be  considered  beneficial  to  the  servant?    It  is 
inequitable  and  wholly  void."    But  this  case  was  that 
of  an  infant,  and  it  does  not  clearly  appear  how  far  the 
Court  decided  on  the  special  ground  of  the  infancy. 
At  anj  rate  this  case  difiers  from  the  ordinary  con- 
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tract  of  the  sea-coal  collier.  There  is  indeed  an 
elemenl  of  uncertainty  in  the  latter,  but  that  does  not 
arise  from  the  master's  caprice,  but  from  circumstances 
o^er  which  he  has  no  control.  The  contract  maj  be 
merely  an  implied  one,  no  written  or  verbal  agreement 
having  been  made,  but  it  cert-ainlj  gives  to  the  collier 
a  claim  to  employment  when  employment  is  to  be  had. 
He  knows  well  that  this  uncertainty  exists,  and  he 
contracts  with  reference  to  it.  Casual  but  highly* 
paid  work  suits  some  men  better  than  certain  employ* 
ment  at  a  lower  rate.  It  is  perhaps  best  to  avoid  all 
difficulty  by  undertaking  to  give  some  small  remune- 
ration, as  a  retaining  fee,  to  the  collier  for  each  day 
he  is  involuntarily  without  work.  At  all  events  it  is 
expedient  to  adopt  a  written  contract  containing  a 
clause  like  that  in  the  form  above  given,  in  which  this 
uncertain  quality  of  employment  shall  be  stated.  But 
in  the  absence  of  such  remuneration  and  written  con- 
tract it  is  believed  that  the  implied  contract  would  be 
upheld  by  the  courts  of  law,  as  being  founded  upon 
a  sufficient  consideration  to  make  them  legal  and 
effectual. 

The  recent  case  of  Ex  parte  Baily  (23  Law  Journ. 
M.C.  161)  confirms  this  opinion.  In  that  case  Baily 
had  been  committed  to  prison  for  misconduct  as  a  ser- 
vant. It  appeared  that  he  contracted  to  serve  Messrs. 
Jdarshail  as  a  collier  for  one  month,  and  so  on  from 
month  to  month,  determinable  on  a  month's  notice, 
and  for  the  wages  of  \s,  lOdL  per  ton  for  cutting  coal, 
tliaft  he  entered  into  the  service,  and  afterwards  un- 
lawfully absented  himself,  without  lawfurexcuse.  A 
writ  of  Habeas  Corpus  had  been  issued  to  bring  the 
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prisoner  'before  the  Court  of  Queen's  Bench,  and 
affidavits  were  held  to  be  admissible  to  show  that  the 
justices  had  no  evidence  before  them  from  which  they 
could  legally  infer  a  contract  creating  the  relation  of 
master  and  servant,  thus  negativing  jurisdiction. 
The  affidavits  were  defective,  but  it  was  assumed  for 
the  purposes  of  the  decision  that  Baily  was  employed 
under  a  contract  to  serve  until  a  month's  notice 
should  be  given  by  either  party  ;  that  the  price  should 
be  l«.  lOd,  per  ton  of  coal  cut,  and  should  rise  and 
fall  with  the  price  in  other  colHeries  in  the  district, 
but  that  the  price  was  not  to  affect  the  month's 
notice  ;  that  he  should  serve  the  employer  exclusively 
and  not  work  for  any  other  person  during  the  said 
service  ;  that  if  trade  was  slack,  or  the  works  stopped 
by  accident,  the  employer  was  to  provide  him  with 
work,  or  pay  him  reasonable  wages  ;  and  it  was  as- 
sumed that  the  evidence  on  the  part  of  Baily  was 
that  he  was  not  bound  to  any  hours  of  -working,  nor 
to  cut  any  quantity  of  coal ;  that  the  employment  in 
.the  colliery  depended  on  the  demand  for  coal,  and 
that  there  was  not  always  full  employment,  and  that 
no  allowance  was  made  for  loss  of  time  when  trade 
was  slack,  or  the  works  stopped  by  accident. 

It  was  contended  that  there  was  no  obligation  on 
the  part  of  this  collier  to  serve  personally,  and  that 
he  was  at  liberty  to  do  as  much  or  little  work  as  he 
pleased  ;  and  that  the  employers  were  not  bound  to 
find  work  for  the  colliers,  and  that  consequently  there 
was  no  valid  consideration  for  the  contract  to  serve. 
But  Lord  Campbell  remarked  upon  this,  <'  It  may  be 
that  the  employers  were  not  bound  to  keep  open  their 
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colliery,  but  could  they  have  excluded  their  men^  and 
taken  in  others  to  work  while  their  colliery  was 
open  ?  If  not,  then  there  is  ample  consideration  for 
a  contract  by  the  prisoner,  which  he  broke  by  striking 
for  wages."  And  again,  **  I  think  there  is  sufficient 
evidence  of  a  contract  to  serve  for  a  month.  It  is 
said  there  is  no  consideration.  But  there  was  an 
obligation  on  the  masters  to  employ  and  to  pay  the 
nieuj  not,  indeed,  day  by  day,  but  an  obligation  to 
continue  the  relation  of  master  and  servant,  until  the 
contract  was  determined  in  the  manner  prescribed, 
and  that  is  a  sufficient  consideration  for  the  contract 
to  serve  on  the  part  of  the  men.  Then  it  is  said  there 
was  no  engagement  to  serve  personally;  but  I  think 
the  justices  might  reasonably  infer  that  there  was  to 
be  a  personal  service,  and  if  so,  by  refusing  to  work 
they  broke  their  contract.  Therefore  I  think  there 
was  evidence  upon  which  they  might  have  arrived  at 
the  conclusion  stated  in  the  warrant,  and  that  being 
so,  we  cannot  review  their  decision." 


H 
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CHAP.  X. 

DISPUTES  BETWEEN   MASTERS  AND  COLLIERS. 

The  law  relating  to  disputes  between  employers 
and  employed  having  been  materially  altered  in  the 
last  session  of  Parliament,  it  will  be  convenient  to 
collect  the  old  and  new  provisions  into  one  chi^ter. 

The  ordinary  legal  remedies  in  cases  of  breach  of 
contract  or  alleged  wrongs  done  as  between  masters 
and  colliers,  and  several  other  classes  of  workmen, 
have  been  supplemented  by  a  peculiar  and  summary 
jurisdiction  conferred  on  any  justice  of  the  peace  of 
the  county  or  city,  &c ,  where  the  master  shall  in- 
habit, by  a  series  of  statutes. 

By  the  20  Geo.  II.  cap.  19«  it  is  enacted  that 
all  complaints,  differences,  and  disputes  which  shall 
arise  between  masters  and  colliers,  &c.  &c.,  and 
other  labourers  employed  for  any  certain  time  or  in 
any  other  manner,  shall  be  heard  and  determined  by 
any  one  or  more  justice  or  justices  of  the  peace  of 
the  county,  city,  town  corporate,  &c.,  where  such 
master  sliall  inhabit,  which  said  justice  is  enipowered 
to  examine  upon  oath  any  sach  collier,  &c.,  touching 
any  such  complaint,  difference,  or  dispute,  and  to 
make  such    order  for  payment  of  so  much  wages  to 
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such  coUier,  &c.,  as  to  such  justice  shall  seem  just  and 
reasouable,  provided  that  the  sum  in  question  do  not 
exceed  £5,  and  in  case  of  refusal  or  non-payment  of 
any  sums  so  ordered  by  the  space  of  one-and-twenty 
days  next  after  such  determination,  such  justice  shall 
and  may  issue  his  warrant  to  levy  the  same  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  such  master 
or  person  employing  such  collier. 

But  by  sect.  5  of  the  statute  passed  in  the 
4th  Geo.  rV.  c.  34.  every  justice  before  whom  any 
such  complaint  is  made,  in  pursuance  of  the  stat. 
20  Geo.  H.  c.  19.  may  order  the  amount  of  wages  that 
appear  to  be  due  to  any  servant  to  be  paid  within 
such  period  as  the  justice  shall  think  proper,  and  to 
enforce  it  by  distress  and  sale,  &c. 

These  enactments  are  not  repealed  or  altered  by  the 
new  Master  and  Servants  Act,  and  not  only  may,  but 
very  generally  are,  acted  upon  as  the  proper  machi- 
nery for  the  recovery  of  wages.     The  new  Act  does 
not   seem  to  make  any  special    provision    for    the 
recovery  of  wages.     They  must  be  recovered  in  the 
same  way  as  before  the  passing  of  the  new  statute, 
eith^*  before  a  magistrate  or  in  the  County  Court. 
The    new  Act  appears  to  be  intended  primarily  to 
apply  to  wrongful  acts  on  either  side  arising  out  of 
contracts,  such  as  absence  from,  or  refusal  to  enter 
npon,   employments,  ibc.,  within  the  earlier  statutes^ 
on   tli®  p&i^t  of  the  servant,  and  ill-treatment,  &o.  on 
the  port  of  the  master,  and  to  other  wrongful  acts  on 
either  side,  for  which  provisions  were  made  by  earlier 
ActSy    l>^*  which  were  considered  objectionable  on 
the  ground  of  harshness  and  want  of  mutuality.    If 
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the  Act  had  been  meant  to  apply  to  wages  it  would 
have  been  easy  to  introduce  that  particular  word,  as 
in  20  Geo,  IL  cap.  19,  The  expression,  however,  is 
omitted. 

The  9th  section  contains  no  power  to  adjudicate 
for  the  payment  of  wages  under  that  name.  If  the 
workman  sues  for  wages  under  the  new  Act  he  can 
only  do  so  in  the  form  of  a  claim  for  compensation  or 
damages  for  a  breach  of  contract.  It  will,  doubtless, 
be  found  most  convenient  to  proceed  under  the  section 
above  quoted  fi'om  the  20  Geo.  11.  cap.  19. 

The  following  euactments  are  now  rarely,  if  ever, 
brought  into  practice,  but  as  they  refer  specially  to 
colliers,  it  is  proper  to  print  them  in  this  work. 

By  39  &  40  Geo.  III.  cap.  77.  sect.  3,  after  re- 
citing that  it  often  happens  that  colliers  and  miners, 
disregarding  their  agreement^  wilfully  and  obstinately 
work  coal  and  iron-stone  in  a  different   manner    to 
what   they  stipulated,  or  otherwise   abandoned   the 
agreement  they  have  entered  into,  to  the  great  and 
lasting   prejudice   of  then*  employers,  it  is  enacted 
that  if  any  person  or  persons  making  any  bargain, 
or  entering  into  any  contract  or  agreement  in  writing, 
for  raising  or  getting  any  coal,  culm,  iron-stone,  or 
iron  ore,  shall  wilfully,  and  to  the  prejudice  of  the 
owner,  raise,  get,  or  work,  or  cause   to  be  raised, 
got,  or  worked,  any  such  coal,  culm,  iron-stone,  or 
iron  ore,  in  a  different  manner  to  his  or  their  stipula- 
tions in  respect  thereto,  and  contrary  to  the   direc- 
tions, or  against  the  will  of  the  owner  or  his  agent, 
or  agents,  having  the  -care  thereof,  or  shall  desist  or 
refuse  to  fulfil  the  engagements  they  have  entered  into 
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every  person  or  persons  so  offending,  and  being 
thereof  convicted,  before  one  or  more  of -His  Majesty's 
justices  of  the  peace  for  the  county  wherein  such 
offence  shall  have  been  committed,  shall,  for  every 
such  offence,  on  complaint  of  the  owner  or  owners,  or 
his  or  their  agent  or  agents,  and  not  otherwise,  forfeit 
'  and  pay  any  sum  of  money  not  exceeding  forty 
shillings ;  and  upon  non-payment  thereof  such 
justice  or  justices  shall  commit  the  offender  or  offen- 
ders to  the  common  gaol  of  the  county  or  place 
where  the  offence  shall  be  committed,  for  any  time 
not  exceeding  six .  months,  or  until  the  penalty  and 
charges  shall  be  paid  ;  and  upon  such  conviction 
every  such  bargain,  contract,  or  agreement  shall  be- 
come void. 

And  whereas  the  owners  and  lessees  of  coal,  iron- 
stone, or  iron  ore,  contracting  to  get  the  same  raised 
by  weight,  are  often  under  the  necessity  of  advancing 
money  to  the  colliers  and  miners  upon  the  measure 
thereof  in  heaps,  at  or  near  the  colliery  or  mine 
work,  before  the  same  can  be  carried  to  be  weighed, 
and  great  frauds  ar^  practised  in  the  walling  and 
stacking  such  coal,  iron-stone,  and  iron  ore,  by  which 
the  colliers  and  miners  obtain  money  beyond  what 
they  earn  or  are  able  to  repay,  and  miners  often 
iefrand  each  other  by  conveying  away  iron-stone 
&om  one  heap  into  another ;  it  is  therefore  enacted, 
that  if  any  person  or  persons  shall  wall  or  stack,  or 
cause  to  be  walled  or  stacked,  any  coal,  iron-stone, 
or  iron  ore  in  any  false  or  fraudulent  manner,  with 
ID  intent  to  deceive  his  or  their  employer  or  em- 
^oyers,  or  if  any  person  or  persons  shall  take  and 
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remove  any  iron-stone  or  iron  ore,  with  intent  to 
defraud  the  person  or  persons  who  shall  have  raised 
the  same,  and  shall  he  thereof  convicted  hefore  any 
one  or  more  justice  or  justices  of  the  peace  for  the 
county  wherein  such  offence  shall'  have  been  com- 
.  mitted,  it  shall  and  may  be  lawful  for  such  justice  or 
justices  to  commit  any  such  person  to  the  house  of 
correction  or  common  gaol  for  the  same  county  for 
any  time  not  exceeding  three  months. 

Having  thus  quoted  so  much  of  the  old  statutes  as 
will  be  found  useful  and  available  at  the  present  time, 
we  come  to  the  new  Act,  which  may  fairly  be  desig- 
nated as  the  Master  and  Servants'  code.  It  is  inserted 
in  this  place  verbatim^  and  the  leading  cases  upon 
disputes  between  employers  and  employed  will  be 
added  at  the  end,  together  with  some  observations 
upon  the  alterations  effected  by  the  new  Act. 

30  &  31  VICT.  Cap.  CXLL 

An  Act  to  amend  the  Statute  Law  aa  between 

Master  and  Servant. 

Whereas  it  is  expedient  to  alter  in  some  respects 
the  existing  enactments  relative  to  the  determination 
of  questions  arising  between  employers  and  employed 
under  contracts  of  service : 

Be  it  therefore  enacted  by  the  Queen's  most  excel* 
lent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  antho- 
rity  of  the  same,  as  follows : 
Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  *^  Thd 
Master  and  Servant  Act,  1867." 
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2.  In  this  Act  the  following  words  and  expressions  Definition 
shall  have  the  several  meanings  hereby  assigned  to 
them,  unless  there  be  anything  in   the  subject  or 
context  repugnant  to  such  construction : 
The  word  "  employer  "  shall  include  any  person, 
firm,  corporation,  Or  company  who  has  entered 
into  a  contract  of  service  with  any  servant^  work- 
man, artificer,  labourer,   apprentice,    or   other 
person,  and  the  steward,  agent,  bailifi^,  foreman, 
manager,  or  factor  of  such  perscm,  firm,  corpora- 
tion, or  company: 
The  word  *^  employed  "  shall  include  any  servant, 
workman,  artificer,  labourer,  apprentice,  or  other 
person,  whether  under  the  age  of  twenty-one 
jears  or  above  that  age,  who  has  ^entered  into  a 
contract  of  service  with  any  employer: 
The  words  "contitMst  of  service"  shall  include  any 
contract,  whether  in  writing  or  by  parol,  to  serve 
for  any  period  of  time,  or  to  execute  any  work, 
and  any  indenture  or  contract  of  apprenticeship, 
whether  such  contract  or  indenture  has  been  or 
is  made  or  executed  before  or  after  the  passing 
of  this  Act : 
The  word  "  parties  "  shall  include  the  employer  and 

employed  under  any  contract  of  service: 
The  word  "  writing  "  shall  include  "  printing : " 
The  word  '^  property "  shall  include  all  real  and 
personal  estate  and  efiects  used  and  employed 
under  or  afiected  by  any  contract  of  service  or 
operations  under  the  same : 
The  word  "  sherifi*"  applies  to  Scotland  only,  and 
ehall  include  sheriff  substitute : 
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Limitation 
of  scope  of 
this  Act, 
and  substi- 
tution 
thereof  for 
existing 
enactments. 


The  words  "  county  or  place  *'  shall  inclade  county, 
riding,  division,  liberty,  city,  borough,  or  place : 
The  word  "  magistrate  "  does  not  apply  to  Scotland, 
and  means  in  England,  except  in  the    city  of 
London,  a  stipendiary  magistrate,  and  in  the  city 
of  London  means  the  Lord  Mayor,  or  an  alderman 
sitting  at  the  Mansion  House  or  at  the  Guildhall, 
and  in  Ireland  shall  apply  only  to  the  metropo- 
litan police  district  of  Dublin,  and  there  shall 
mean  one  of  the  divisional  magistrates  for  such 
district : 
The  word  ''justice  "  means  justice  of  the  peace : 
The  words  "  two  justices  "  mean  two  or  more 

justices  assembled  and  acting  together: 
The  words  "justice,"  "  two  justices,"  "  magistrate," 
and  "sheriff"  respectively  mean  a  justice,  two 
justices,  a  magistrate,  and  a  sheriff  having  juris- 
diction iu  the  county  or  place  where  any  contract 
of  service  is  according  to  the  terms  thereof  to  be 
executed,  or  where  the  party'  against  whom  any 
information,  complaint,  or  proceeding  is  to  be 
laid  or  taken  under  this  Act  happens  to  be« 
3.  Nothing  in  this  Act  shall  apply  to  any  contract 
of  service  other  than  a  contract  within  the  meaning 
of  the  enactments  described  in  the  first  schedule  to 
this  Act,  or  some  or  one  of  them,  or  to  any  employer 
or  employed  other  than  the  parties  to  a  contract  of 
service  to  which  this  Act  applies  as  aforesaid,  or  to 
any  case,  matter,  or  thing  arising  under  or  relating  to 
any  contract  of  service,  or  arising  between  employer 
and  employed,  other  than  cases,  matters,  and  thinCT 
to  which  the  said  enactments  respectively  apply ;  an<| 
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in  respect  of  all  contracts  of  service,  employers,  em- 
ployed, cases,  matters,  and  things  to  which  this  Act 
applies,  the  respective  provisions  of  this  Act  shall  be 
deemed  to  be  and  are  hereby  substituted  for  such  of 
the  said  enactments,  or  so  much  or  such  parts  of  the 
same,  as  would  have  applied  thereto  if  this  Act  had 
not  been  passed  ;  but  any  proceedings  at  the  passing 
of  this  Act  pending  under  the  said  enactments,  or  any 
of  them,  may  be  continued  and  prosecuted  as  if  this 
Act  had  not  been  passed. 

4.  Wherever  the  employer  or  employed  shall  neg-  Complaint 
lect  or  refuse  to  fiiMl  any  contract  of  service,  or  the  before  a 
employed  shall  neglect  or  refuse  to  enter  or  commence  nu^istrate 
his  service  according  to  the  contract,  or  shall  absent  Wai^^ and' 
himself  from  his  service,  or  wherever  any  question,  before  a  "^ 
difference,  or  dispute  shall  arise  as  to  the  rights  orJS^S 
liabilities  of  either  of  the  parties,  or  touching  any  s<^*^*^^ 
misusage,  misdemeanor,  misconduct,  ill-treatment,  or 
injury  to  the  person  or  property  of  either  of  the 
parties  under  any  contract  of  service,  the  party  feeling 
aggrieved  may  lay  an  information  or  complaint  in 
writing  before  a  justice,  magistrate,  or  sheriff,  setting 
forth  the  grounds  of  complaint,  and  the  amount  of 
compensation,  damage,  or  other  remedy  claimed  for 
the  breach  or  non-performance  of  such  contract,  or 
for  any  such  misusage,  misdemeanor,  misconduct,  ill- 
treatment,  or  injury  to  the  person  or  property  of  the 
party  so  complaining ;  and  upon  such  information  or  Upon  oom- 
complaint  being  laid,  the  justice,  magistrate,  or  sheriff  summons  or 
shall  issue  or  cause  to  be  issued  a  summons  or  citation  be  issued, 
to  the  party  so  complained  against,  setting  out  the 
grounds  of  complaint,  and  the  amount  claimed  for 
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Time  for 
appearance. 


Mode  and 
time  of 
service. 


On  neglect 
or  refiual 
to  obey 
summons 
or  citation, 
warrant  to 
issue. 


compensation,  damage,  or  oth^  remedy,  as  set  forth 
in  the  said  information  or  compUiint,  and  requiring 
such  partj  to  appear,  at  the  time  and  place  therein 
appointed,  before  two  justices  or  before  a  magistrate, 
or  before  the  sheriff,  to  answer  the  matter  of  the  in- 
formation  or  complaint,  so  that  the  same  may  be  then 
and  there  heard  and  determined. 

5.  The  time  to  be  appointed  in  the  summons  or 
citation  for  the  appearance  of  the  party  complained 
a^rainst  shall  not  be  less  than  two  or  more  than  eight 
days  from  the  date  of  the  summons  or  citation,  save 
that  where  the  appearance  is  to  be  before  justices  in 
petty  sessions,  or  before  a  magistrate  at  a  police  court, 
the  time  to  be  appointed  shall  be  that  of  the  sitting  of 
the  court  of  petty  sessions  or  police  court  at  or  for 
the  place  where  the  summons  or  citation  is  returnable, 
to  be  held  next  after  such  two  days  (whether  within 
such  eight  days  or  not). 

6.  Every  such  summons  or  citation  shall  be  served 
on  the  party  complained  against  by  being  delivered  to 
him  or  left  at  his  usual  place  of  abode  or  business  not 
less  than  two  days  before  the  time  appointed  for  his 
appearance. 

7.  Wherever  the  party  complained  against  shall 
neglect  or  refuse  to  appear  to  any  summons  or  citation 
as  aforesaid  according  to  the  provisions  of  this  Act,  a 
justice,  magistrate,  or  sheriff  may,  after  due  proof  on 
oath  of  the  service  of  such  summons  or  citation,  issue 
a  warrant  for  the  apprehension  of  such  party  in  order 
to  the  hearing  and  determining  of  the  matter  of  the 
information  or  complaint. 
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8.  If  at  any  time  after  the  laying  of  the  information  in  case  of 

...  .       .  .  intention  to 

or  oomplaint  it  appears  to  a  justice,  magistrate,  or  abscond  se- 
sherifT  that  the  partj  complained  against  is  about  to  found  for 
abscond,  the  justice,  magistrate,  or  sheriff  may  issue  h^*pp®*™"*** 
summoxl  or  citatioL  r^uiring  the  party  complained 
against  to  appear  before  a  justice,  magistrate,  or 
sheriff  at  a  time  and  place  therein  appointed  (such 
time  being  not  later  than  twenty- four  hours,  exelusiye 
of  Sunday,  from  -the  date  of  the  last-mentioned  sum- 
mons or  citation),  and  to  find  good  and  sufficient 
security  by  recognizance  or  bond,  with  or  without 
sureties,  to  the  satisfaction  of  a  justice,  magistrate,  or 
sherifi^  for  his  appearance  to  answer  the  information 
or  complaint;  and  if  the  party  complained  against 
fails  to  appear  at  the  time  and  place  so  appointed,  a 
justice,  magistrate,  or  sheriff  may  issue  a  warrant  for 
his  apprehension  ;  and  if  such  party  on  appearing  to 
the  last-mentioned  summons  or  citation,  or  on  being 
so  apprehended,  fails  so  to  find  security,  a  justice, 
magistrate,  or  sheriff  may  order  him  to  be  detained  in 
safe  custody  until  the  hearing  of  the  information  or 
complaint ;  but  on  his  so  finding  security  he  shall  be 
set  at  liberty. 

9.  Upon  the  hearing  of  any  information  or  complaint  Compensa- 
under  the  proyisions  of  this  Act  two  justices,  or  the  awar^d 

...  1       .«»     n,       ^  •      X*  J  under  order 

magistrate  or  sheri^  after  due  ezammation,  and  upon  of  two  jus- 
the  proof  and  establishment  of  the  matter  of  such  in-  hrwch  or  ^' 
formation  or  complaint,  by  an  order  in  writing  under  fo^^^oe  of 
their  respectiye  hands,  in  their  or  his  discretion,  as  ^^^^(^^ 
the  justice  of  the  case  requires,  either  shall  make  an  may  be^^ 
abatement  of  the  whole  or  part  of  any  wages  then  ^''^' 
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already  due  to  the  employed,  or  else  shall  direct  the 
fulfilment  of  the  contract  of  service,  with  a  direction 
to  the  party  complained  against  to  find  forthwith  good 
and  sufficient  security,  hy  recognizance  or  hond,  with 
or  without  sureties,  to  the  satisfiustion  of  a  justice, 
nuigistrate,  or  sherifl^  for  the  fulfilment  of  such  con- 
tract, or  else  shall  annul  the  contract,  discharging  the 
parties  from  the  same,  and  apportioning  the  amount 
of  wages  due  up  to  the  completed  period  of  such  con- 
tract,  or  else  where  no  amount  of  compensation  or 
damage  can  he  assessed,  or  where  pecuniary  com- 
pensation will  not  in  the  opinion  of  the  justices, 
magistrate,  or  sheriff  meet  the  circumstances  of  the 
case,  shall  impose  a  fine  upon  the  party  complained 
against,  not  exceeding  in  amount  the  sum  of  twenty 
pounds,  or  else  shall  assess  and  determine  the  amount 
of  compensation  or  damage,  together  with  the  costs, 
to  be  made  to  the  party  complaining,  inclusive  of  the 
amount  of  any  wages  abated,  and  direct  the  same  to 
be  paid  accordingly  ;  and  if  the  order  shall  direct  tbe 
fulfilment  of  the  contract,  and  direct  the  party  com- 
plamed  agamsi  to  find  good  and  sufficient  security  as 
aforesaid,  and  the  party  complained  against  neglect  or 
refuse  to  comply  with  such  order,  a  justice,  magistrate, 
or  sheriff  may,  if  he  shall  think  fit,  by  warrant  under 
his  hand,  commit  such  party  to  the  common  gaol  or 
house  of  correction  within  his  jurisdiction,  there  to 
be  confined  and  kept  until  he  shall  so  find  security, 
but  nevertheless  so  that  the  term  of  imprisonment, 
whether  under  one  or  several  successive  committals, 
shall  not  exceed  in  the  whole  the  period  of  three 
months:    provided    always,  that    the  two   justices. 
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magistrate,  or  sheriff  may,  if  they  or  he  think  fit, 
assess  and  determine  the  amount  of  compensation  or 
damage  to  be  paid  to  the  party  complaining,  and 
direct  the  same  to  be  paid,  whether  the  contract  is 
ordered  by  them  or  him  to  be  annulled  or  not,  or,  in 
addition  to  the  annulling  of  the  contract  of  service 
and  discharge  of  the  parties  from  the  same,  may,  if 
they  or  he  think  fit,  impose  the  fine  as  herein-before 
authorized,  but  they  or  he  shall  not  under  the  powers 
of  this  Act  be  authorized  to  annul,  nor  shall  any  pro- 
visions of  this  Act  have  the  effect  of  annulling,  any 
indenture  or  contract  of  apprenticeship  that  they  or 
he  might  not  have  annulled  or  that  would  not  have 
been  annulled  if  this  Act  had  not  been  passed. 

10.  Where  it  is  alleged  by  any  party  to  a  contract  Enforce- 
of  service  that  the  condition  of  a  reco&noizance  or  bond  cognizanw 

or  Dond  for 

entered  into  or  given  for  the  fulfilment  of  the  contract  fulfilment 
under  the  provisions  of  this  Act  has  not  been  per- 
formed, two  justices,  or  a  magistrate  or  sheriff,  being 
satisfied  thereof,  after  hearing  the  parties  and  the 
sureties  (if  any),  or  in  the  absence  of  any  party  or 
surety  not  appearing  after  summons  or  citation  in  that 
behalf  may  order  that  the  recognizance  or  bond  be 
enforced  for  the  whole  or  part  of  the  sum  thereby 
secured,  as  to  the  justices,  magistrate,  or  sheriff  seems 
fit ;  and  the  sum  for  which  the  same  is  so  ordered  to 
be  enforced  shall  be  recoverable  accordingly  in  a 
summary  manner  under  the  Acts  described  in  the 
second  schedule  to  this  Act. , 

11.  Where  on  the  hearing  of  an  information  or^«>vejyo' 

°  money  by 

complaint  under  this  Act  an  order  is  made  for  the  distress  or 

poinding, 

payment  of  money,   and  the  same  is  not  paid  as  and  im- 

"  "  prisonment 

indef'' 
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directed,  the  same  shall  be  recovered  by  distress  or 
poinding  of  the  goods  and  chattels  of  the  party  failing 
to  pay,  and  in  default  thereof  by  imprisonment  of 
such  party  according  and  subject  to  the  Acts  descnbed 
in  the  second  schedule  to  this  Act ;  but  no  such  im- 
prisonment shall  be  for  more  than  three  months,  or  be 
with  hard  labour. 
Imprison-         12.  From  and  after  the  expiration  of  the  term  of 

ment  to  be  ■•••  ^  i»«jAi-  x/» 

in  discharge  any  such  imprisonment  as  aforesaid,  the  amount  of 

satS™^*^"  fine,  compensation,   or  damages,   together  with  the 

costs,  so  assessed  and  directed  to  be  paid  by  any  such 

order  as  aforesaid,  sh&ll  be  deemed  and  considered  as 

liquidated  and  discharged,  and  such  order  shall  be 

annulled  accordingly,  and  the  said  parties  exonerated 

from    their  respective   obUgations  under   the   same: 

Wages         provided  always,  that  no  wages  or  any  portion  thereof 

wSwf      ™  which  may  be  accruing  due  to  the  employed  under 

^^^g*  0,  any  contract  of  service  after  the  date  of  such  order 

arrestment,  gj^^^jj  y^  assessed  to  the  amount  of  compensation  or 

damages  and  costs  directed  to  be  paid  by  him  under 
any  such  order  or  warrant  of  distress  or  poinding,  or 
be  seizable  or  arrestable  under  the  same. 
Anplication       13.  Where  justices,  or  a  magistrate  or  sheriff,  im- 

of  fines  and  /.  /•  j  i_ 

money  pose  any  fine  or  enforce  any  sum  secured  by  a  recog- 
nizance  or  bond  undei*  this  Act,  they  or  he  may,  if 
they  or  he  think  fit,  direct  that  a  part,  not  exceeding 
one  half,  of  such  fine  or  sum,  when  recovered,  be 
applied  to  compensate  an  employer  or  employed  for 
any  wrong  or  damage  sustained  by  him  by  reason  of 
the  act  or  thing  in  respect  of  which  the  fine  was 
imposed,  or  by  reason  of  the  non-fulfilment  of  the 
contract  of  service. 
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14.  Where  on  the  hearing  of  an  information  or  Punishment 
complaint  under  this  Act  it  appears  to  the  justices,  vatedmis- 
magistrate,  or  sheriff  that  any  injury  inflicted  on  the 

person  or  property  of  the  party  complaining,  or  the 
misconduct,  misdemeanor,  or  ill-treatment  complained 
of,  has  been  of  an  aggravated  character,  and  that  such 
injury,  misconduct,  misdemeanor,  or  ill-treatment 
has  not  arisen  or  been  committed  in  the  bond  fide 
exercise  of  a  legal  right  existing,  or  bofidjide  and 
reasonably  supposed  to  exist,  and  further,  that  any 
pecuniary  compensation  or  other  remedy  by  this  Act 
provided  will  not  meet  the  circumstances  of  the  case, 
then  the  justices,  magistrate,  or  sheriff  may,  by  war- 
rant, commit  the  party  complained  against  to  the 
common  gaol  or  house  of  correction  within  their  or 
his  jurisdiction,  there  to  be  (in  the  discretion  of  the 
justices,  magistrate,  or  sheri^)  imprisoned,  witii  or 
without  hard  labour,  for  any  term  not  exceeding  three 
months. 

15.  Any  party  convicted  by  two  justices  or  the  Party  con- 
magistrate  under  the  provisions  of  the  last  preceding  appeal  to 
flection  may  appeal  against  the  conviction  upon  finding  general 
good  and  sufficient  security,  by  recognizance  or  bond,  ^ssions  of 
with  or  without  sm*eties,  to  the  satisfaction  of  a  jus-     ^p®*®®* 
tice  or  magistrate,  to  prosecute  the  said  appeal  at  the 

next  general  court  of  quarter  sessions  of  the  peace  to 
be  holden  in  and  for  the  county  or  place  wherein 
such  conviction  shall  have  been  made,  and  to  abide 
the  result  of  the  said  appeal  according  to  the  usual 
procedure  of  such  court,  and  to  pay  such  costs  as  that 
court  may  direct,  which  costs  that  court  is  hereby 
empowered  to  award. 
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gM^i«to         16.  Upon  the  hearing  and  determining  of  any  infor- 
pf  senrioe  to  mation  OF  complaint  between  employer  and  employed, 

be  oompe*  •  .  jt     ^       » 

tent  wit-      and  on  any  appeal,  under  the  provisions  of  this  Act, 

Iiefl868«  .  .  n 

the  respective  parties  to  the  contract  of  service,  theii* 
husbands  or  wives,  shall  be  deemed  and  considered  as 
competent  witnesses  for  all  the  purposes  of  this  Act. 
Wajres  not  17.  No  wages  shall  become  payable  to  or  recoverable 
able  during  by  any  party  for  or .  during  the  term  of  his  imprison- 
ment, ment  under  any  warrant  of  committal  under  this  Act. 
Nothing  to        18.  Nothiuff  in  this  Act  shall  prevent  employer  or 

prevent  pro-  «       .  .  .  . 

eeedings  by  employed  from  enforcing  their  respective  civil  rights 

or  suit.  and  remedies  for  any  breach  or  nonperformance  of  the 
contract  of  service  by  any  action  or  suit  in  the  ordinary 
courts  of  law  or  equity  in  any  case  where  proceed- 
ings are  not  instituted  under  this  Act ;  nor  shall  any- 
thing in  this  Act  affect  the  provisions  of  the  Act  of 

6  G.  4.  c  96.  the  fifth  year  of  King  George  the  Fourth  (chapter 
ninety-six),  '<  to  consolidate  and  amend  the  laws  re- 
lative to  the  arbitration  of  disputes  between  masters 
and  workmen,"  or  of  any  Act  extending  or  amending 
the  same. 

^^fy^^^      19-  Nothing  in  this  Act  shall  interfere  with  the 

indictments*  ° 

9^  usual  and  accustomed  mode  of  procedure  in  any  court 

of  criminal  judicature  for  the  trial  of  indictable 
offences  relating  to  wilful  and  malicious  injuries  to 
persons  or  property  committed  by  masters,  workmen, 
servants,  or  others,  either  at  common  law  or  under  the 
several  statutes  made  and  now  in  force  for  the  punish- 
ment of  such  offences,  but  so  that  no  person  be  twice 
prosecuted  for  the  same  offence. 

No  objec-         20.  The  several  forms  in  the  third  Schedule  to  this 

tiontobe 

taken  fur      Act  contamed,  or  forms  to  the  like  effect,  shall  be 
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deemed  valid  and  sufficient  in  law,  and  no  objection  der^t  in 

f 01*10  Sw 

shall  be  taken  or  allowed  for  any  alleged  defect  therein, 
either  in  substance  or  in  form,  and  in  Scotland  anj 
complaint  under  the  provisions  of  this  Act,  if  brought 
before  the  sheriff,  may  be  in  the  form  of  a  summary 
petition,  and  followed  by  the  usual  forms  of  procedure 
applicable  to  summary  petitions  in  the  Sheriff  Court  ; 
and  the  forms  set  forth  in  the  third  Schedule  (Part  2. 
— Scotland)  to  this  Act  annexed,  or  forms  td  the  like 
effect,  may  be  used,  and  shall  be  sufficient  for  the 
purposes  thereof. 

21.  The  enactments  described  in  the  second  Schedule  Application 

of  summary 

to  this  Act,  and  all  enactments  extending  or  amending  procedure 
the  same,  shall  apply  and  be  put  in  force  to  and  in 
respect  of  proceedings  under  this  Act,  except  as  far 
as  any  provision  of  this  Act  is  inconsistent  therewith* 

22.  Except   as   in  this  Act  expressly    otherwise  Orders 
provided,  every  order  or  determination  of  a  justice.  Act  tinal. 
justices,  a  magistrate,  or  a  sheriff,  shall  be  final  and 
conclusive,  notwithstanding  anything  in  any  of  the 
enactments   described  in  the  first  Schedule  to  this 

Act. 

23.  No  writ  of  certiorari   or  other  process  shall  Restriction 
issue  to  remove  any  proceedings  under  this  Act  into  tiorari. 
any  superior  court. 

24.  Nothing  in  this  Act  shall  take  away  or  abridge  Saving  for 
any  local  or  special  jurisdiction  touching  apprentices.    dSetions""^ 

25.  Nothing  in  this  Act  shall  extend  or  make  ap-  provision  as 
plicable  to  or  in  Ireland,  or  to  or  in  any  part  of  Great  &c.  '^  *"  ' 
Britain,  any  of  the  enactments  described  in  the  first 
Schedule  to  this  Act  not  in  force  there  independently 

of  this  Act* 
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Duration  26.  This  Act  shall  continue  in  force  6ntil  the  expi* 
ration  of  one  year  after  the  passing  thereof,  and  to  the 
end  of  the  then  next  session  of  parliament,  and  no 
longer. 

It  seems  unnecessary  to  insert  here  the  schedules 
and  forms  appended  to  the  Act,  but  they  will  be  found 
at  every  Police  Court. 

Such  being  the  provisions  of  the  old  statute  under 
which  a  collier  may  still  sue  for  wages  by  that  name, 
and  of  the  new  statute  which  empowers  both  employer 
and  employed  to  seek  and  obtain  redress  for  ii^juries 
connected  with  their  peculiar  contiuct,  it  is  necessary 
to  add  some  comments  upon  their  relative  rights  and 
liabilitieSb  In  the  fii'st  place,  it  should  be  kept  in 
mind  that  the  subject  matters  to  be  dealt  with  are  not 
enlarged  by  the  new  statute,  nor  the  parties  that  may 
avail  themselves  of  its  provisions.  The  principal 
change  is  that  the  procedure  is  altered,  and  the  adju- 
dicating powers  of  the  tribunal  are  modified. 

But  though  the  Act  creates  no  new  jurisdiction 
so  far  as  relates  to  the  cases  or  parties  within  its 
operation,  it  does  create  in  Scotland  a  new  tribunal, 
and  in  England  it  abolishes  the  former  powers  of 
a  single  justice  of  the  peace.  Unfortunately  the 
legislature  chose  to  limit  the  scope  of  the  Act  to 
such  contracts  of  service  as  are  within  the  meaning  of 
the  enactments  described  in  the  first  schedule,  and  to 
cases,  matters,  or  things  to  which  those  enactments 
apply.  ^*  It  is  a  subject  of  regret,"  says  a  learned 
writer,*  ^  that  instead  of  defining  the  cases  to  which 

*  "  Master  and  Serrant  Act,"  J.  K  Davis,,E8q. 
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the  Act  should  applj,  they  can  only  be  ascertained  by 
a  close  examination  of  the  seventeen  statutes  men- 
tioned in  the  schedule." 

Relation  of  Master  and  Servant,'--ln  cases  where 
proceedings  are  taken  under  the  above  statutes,  it  is 
^sential  ta  the  jurisdiction  of  the  justice  or  justices 
that  it  should  clearly  appear  that  the  relation  of 
master  and  servant  has  been  ci*eated  between  the 
parties.  For  instance,  it  ha^  been  held  that  a  magis- 
trate has  no  jurisdiction  over  a  contract  to  weave 
certain  pieces  of  silk  goods  at  certain  prices  agreed 
upon ;  or  a  contract  to  make  and  complete  a  road  of 
certain  dimensions  accoiniing  to  a  specification  for  a 
certain  sum.  These  contracts  do  not  create  the  rela- 
tion of  master  and  servant.  The  workman  has  the 
control  of  his  own  time  and  place  and  manner  of 
performing  his  undertaking.  It  is  otherwise  with 
respect  to  the  ordinary  miner  or  collier.-  He  diif!ers, 
it  is  true,  from  the  ordinary  servant,  in  being  generally 
paid  by  the  ton  and  not  by  the  day  or  week.  But  he 
also  differs  from  the  ordinary  contractor,  in  being 
subject  to  the  rules  and  customs  of  the  colliery  as  to 
time,  periods  of  payment,  and  many  other  particulars. 
Thus  in  the  case  Ex  parte  Baily,  23  Law  Joum.  M.C. 
161,  evidence  of  a  contract  to  serve  as  a  collier  until 
a  month's  notice  on  either  side,  the  price  to  be 
Is*  lOd.  per  ton  of  coals  cut,  paid  monthly,  but 
varying  with  the  price  m  tlie  district,  and  the  collier 
agi*eeing  not  to  work  for  any  other  person  during  the 
service,  nor  antU  the  expiration  of  the  month's  notice^ 
was  held  sufficient  to  warrant  the  inference  of  a  con- 
tract for  personal  service  within  the  old  statute.     But 
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on  the  other  hand,  in  the  case  of  Lancaster  r.  Greaves- 
(9  B.  &  C.  623),  a  man  contracted  to  build  a  wall  for  a, 
certain  price,  in  a  certain  time,  according  to  a  written 
specification,  and  refused  to  complete  the  work.  The 
Court  of  King's  Bench  held  that  the  relationship  of 
master  and  servant  was  not  established.  And  in 
another  case  it  was  said  that  there  is  a  plain  distinc- 
tion between  becoming  the  servant  of  an  individual 
and  contracting  to  do  specific  work.  The  same  person 
may  contract  to  do  work  for  many  others,  but  cannot 
with  propriety  be  said  to  serve  each  of  them.  In 
order  to  give  the  justices  jurisdiction  to  hear  a  com- 
plaint as  to  the  non-payment  of  wages  under  the 
20  Greo.  IL  cap.  19,  it  is  only  necessary  that  the 
relation  of  master  and  servant  should  exist  between 
the  parties  ;  and  the  contract  of  service  need  not  be 
for  any  specific  time,  (Taylor  v,  Carr,  31  Law 
Journ,  M.C.  111.) 

At  one  time  considerable  doubt  was  entertained  in 
South  Wales  whether  colliers  paid  at  a  certain  rate 
per  ton  of  coals  carried,  who  were  engaged  with  the 
understanding  that  a  month's  notice  should  be  given 
on  either  side  before  terminating  the  engagement, 
were  within  the  statutes  which  refer  to  master  and 
servant.  A  very  clear  case,  stating  the  circumstances 
and  usages  very  fully,  was  some  years  ago  laid  before 
Sir  Fitzroy  Kelly,  whose  opinion  was  as  follows : — **  If 
the  contract  between  the  master  and  workmen  be  a 
contract  to  serve  from  month  to  month,  and  it  cannot 
be  put  an  end  to  without  a  month's  notice,  the  case  is 
within  the  statute,  and  the  magistrates  have  jarisdic- 
tion,     Sach  a  contract  may  either  be  the  subject  of 
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direct  proof,  as  by  matter  in  "writing,  or  it  may  be 
inferred  from  usage  between  the  parties,  as  by  the 
payment  of  wages  having  always  been  made  monthly, 
or  from  any  notice  that  the  engagement  is  a  monthly 
engagement  being  affixed  in  any  public  place  upon 
the  works,  or  in  any  other  way  brought  within  the 
knowledge  of  the  workman.  And  it  clearly  makes 
no  manner  of  difference  that  the  nature  of  this  work 
is  the  cutting  of  coal,  or  that  the  mode  of  payment 
is  so  much  per  ton,  and  not  so  much  per  week  or 
month." 

This  opinion  and  the  cases  above  quoted  will,  per* 
haps,  suffice  to  indicate  the  principle  of  service  which 
nmst  always  lie  at  the  root  of  the  summary  jurisdic- 
tion of  magistrates  under  these  enactments. 

As  to  the  Bights  and  Duties  of  the  Master  and  the 
Collier f  it  is  the  duty  of  every  employer  who  has  by 
himself  or  his  agent  engaged  a  collier,  to  receive  him 
into  his  service  ;  and  if  he  refuse  to  do  so  without 
sufficient  grounds,  the  collier  may  maintain  an  action 
against  him  for  damages  for  that  breach  of  contract, 
or  may  proceed  under  the  Master  and  Servants  Act. 
It  is  also  the  duty  of  the  master  to  retain  the  collier 
for  whatever  time  he  has  contracted  for,  and  if  he 
dismiss  him  before  the  expiration  of  that  time  without 
lawful  reason,  the  collier  may  obtain  redress  as  aboTC 
stated.  On  the  other  side  it  is  the  duty  of  the  collier 
to  serve  his  employer  honestly  and  faithfully,  to  con- 
form to  the  special  rules,  and  to  obey  all  lawful  and 
reasonable  commands  within  the  range  of  the  employ* 
ment  contracted  for. 

Bond  fide  Disputes. — ^It  is  important  to  bear  in 
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mind  that  the  old  Acts  did  not  apply  to  bonA  Jide 
diBputes.  They  were  penal  Acts,  and  when  the  de- 
cision was  against  the  servant  he  was  criminally  con* 
victed.  Bnt  the  new  Act  appears  to  apply  to  cases 
where  the  party  acts  without  legal  right,  bnt  in  per- 
fect good  faith.  The  new  jurisdiction  seems  to  extend 
to  disputes  where  employer  and  employed  have  acted 
bond  fide  and  in  the  assertion  of  supposed  rights,  as 
well  as  to  cases  of  wilful  breach.  Servants  are  now 
placed  in  the  same  position  as  masters  were  formerly. 
They  might  under  the  old  Acts  get  a  justice's  order 
for  wages,  though  the  master  may  have  refused  pay- 
ment in  the  honest  belief  that  he  had  a  right  to  do 
so,  while  the  master  could  get  no  relief  from  tiie 
magit*trates  unless  the  absence  was  wilful,  and  not 
under  an  honest  belief  of  a  right.  This  is  now 
remedied.  But  the  justices  ought  not  to  impose  a 
fine  when  the  defendant  has  acted  bond  fide,* 

If  either  party  be  guilty  of  such  misconduct  to- 
wards the  other  as  to  amount  to  a  breach  of  the 
contract  of  hiring  and  service,  the  other  is  at  liberty 
to  rescind  or  put  an  end  to  it.  This  doctrine  is 
clearly  stated  by  Mr.  Justice  Blackburn  in  the 
case  of  Unwin  v.  Clarke  (4  Cox's  M.  C.  p.  132), 
and  is  as  follows  :-^'' All  the  cases  upcm  the  sub- 
ject show  that  where  there  is  a  breach  of  contract, 
accompanied  by  the  intention  of  not  proceeding 
under  it,  one  of  the  parties  may  elect  whether  to 
treat  it  as  a  breach  or  repudiate  the  contract  ;  bnt 
this  is  at  the  option  of  the  party  who  is  not  the 

*  See  Dayit's  **  Master  and  Servant  Act,"  p.  40. 


NEGLECT  TO   PAT.  16S 

"^oDg-doer."    But  it  seems  he  must  put  an  end  to  it 

within  a  reasonable  time  after  the  misconduct,  and 

not  waive  his  right  to  do  so  bj  any  delay.   As  to  what 

will  amount  tt>  sufficient  misconduct  to  justify  such 

a  course,  no  general  and  certain  rule  can  be  laid  down. 

All  servants  (of  whom  we  assume  colliers  to  be  one 

class),  impliedly,  if  not  expressly,  contract  to  obey 

«11  the  lawful  and  reasonable  orders  of  their  master, 

within  the  scope  of  the  services  agreed  for.    Habitual 

neglect  or  express  refusal  to  obey  such  orders,  or 

unlawful  absence  from  work,  whenever  the  rules  as 

to  attendance  are  clear  and  never  waived  without 

express  leave,  would,  no  doubt,  justify  a  master  in 

discharging  a  collier  without  the  stipulated  notice, 

although  slight  irregularities  might  not  warrant  such 

dismissal.     Wilful  acts  involving  danger  to  his  fel« 

low-workmen,  or  to  the  colliery,  and  forbidden  by  the 

established  rules,  would  also,  it  is  submitted,  justify 

the  master  in  rescinding  the  contract  with  a  collier 

guilty  of  them.     On  the  other  hand,  it  would  probably 

be  held  that  wilful  neglect  on  the  part  of  the  em« 

plOyer  to  provide  for  the  safety  of  his  colliers  would 

'  justify  the  latter  in  rescinding  the  contract.      For 

example,  if  the  ventilation  of  the  pit  were  so  neglected 

that  the  air  became  unwholesome  and  dangerous  to 

liealth,  or  if  the  machinery  at  the  pit's  mouth  were 

allowed  to  fall  into  such  disrepair  that  the  apprehension 

of  danger  to  life  were  well  founded,  it  is  submitted 

that  the  collier  might  legally  refuse  to  work. 

Neglect  to  pay. — So,  if  at  the  regular  pay-day  the 
master  neglects  or  refuses  upon  application  to  pay  the 
collier  his  wages  actually  earned  and  confessedly  due, 
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the  latter  would  probably  be  justified  in  rescinding  tbe 
contract  and  ceasing  to  work.  He  gives  his  labour  in 
consideration  of  cash  payments  at  certain  known  inter- 
vab.  The  master  has  no  right  to  turn  the  collier  into 
a  creditor,  and  at  the  same  time  hold  him  to  all  the 
consequences  and  liabilities  of  his  contract.  Nor  can 
he  expect  that  the  collier,  who  lives  upon  his  eamings» 
should  obtain  credit  wiXh  his  tradesmen  in  order  to 
maintain  himself  whilst  his  earned  wages  remain  un<* 
paid.  But  if  the  collier  has  previously  waived  irre- 
gularities in  payment,  or  if  he  works  at  all  after  non* 
payment  on  a  particular  pay-day,  he  cannot  rescind 
the  contract  until  another  pay-day,  and  another  act  of 
neglect  or  refusal  to  pay  him  has  taken  place. 

The  custom  which  enables  a  master  to  dbcharge  a 
domestic  servant  at  any  time  on  payment  of  a  month's 
wages  in  lieu  of  a  month's  notice,  does  not  extend 
beyond  that  class  of  servants. 

Wrongful  DismissaL — A  collier,  or  other  servant 
of  the  same  class,  who  is  wrongly  dismissed,  may 
proceed  under  the  Master  and  Servants  Act,  or  sue 
in  the  county  court.  Assuming  that  his  dismissal  is 
unjust,  he  has  the  choice  of  two  courses.  He  may 
treat  the  contract  of  hiring  and  service  as  still  alive 
and  continuing,  and  seek  compensation  for  the  breach  of 
it,  though  no  wages  were  due  to  him  at  time  of  the 
wrongful  discharge  ;  and  if  wages  were  then  due,  he 
may  also  recover  them  under  the  20  Geo.  II.  cap.  19, 
or  by  action.  Secondly,  he  may  rescind  the  contracts 
The  master  having  by  the  dischai^ge  refused  to  per- 
form his  part  of  the  contract,  the  servant  has  a  right 
to  annul  or  rescind  it,  and  to  sue  upon  what  is  called 
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a  quantum  meruit  for  the  actual  yalue  of  the  services 
rendered  down  to  the  time  of  the  discharge.     In  that 
case  the  amount  recoyered  would  generally  be  the 
•proper  proportion  of  wages  earned. 

Effect  of  Misconduct  on  the  Claim  of  Wages, — If 
the  discharge  of  such  servant  be  in  consequence  of  his 
own  misconduct  and  breach  of  duty  under  the  con- 
tract, he  will  not  be  entitled  to  any  wages  not  actually 
due  and  payable  before  the  dismissal.  His  loyal  and 
faithful  service  is  a  condition  precedent  to  his  title  to 
them,  and  that  condition  has  not  been  fulfilled.  And 
when  notice  is  given,  the  collier  is  bound  to  remain 
in  his  employer's  service  until  the  expiration  of  such 
notice.  A  desertion  from  the  service  prior  to  such 
expiration  will  be  followed  by  a  forfeiture  of  all  wages 
not  actually  due,  but  current  at  the  time  of  desertion. 
It  has  been  contended  that  this  rule  only  applies  to 
cases  of  service  where  the  wages  are  not  regulated  by 
the  amount  of  work  done  (as  in  the  case  of  colliers), 
bat  are  computed  according  to  time,  as  when  the 
hiring  is  for  a  year  or  a  month,  at  yearly  or  monthly 
wages.  But  the  judge  of  the  county  court  of  Gla- 
morganshire has  justly  remarked  that  there  is  nothing 
inconsistent  with  a  contract  for  piece-work  that  the 
workman  should  engage  to  serve  his  employer  for  a 
given  time,  or  for  an  indefinite  time,  subject  to  a 
month's  notice.  And  if  it  were  made  an  essential 
part  of  the  contract  that  the  collier  should  serve  for 
the  stipulated  time,  then  the  continuance  in  the 
Bervice  for  that  time  appears  to  be  a  condition  pre- 
cedent to  the  right  to  recover  the  wages,  just  as  much 
where  the  wages  are  computed  by  the  ton  or  piece  as 
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where  they  are  computed  by  the  year  or  month.  And 
this  view  seems  to  be  sanctioned  by  Pilkington  r. 
Scott,  15  Meeson  &  Welsby,  657.  And  further,  as 
the  continuing  to  serve  for  the  appointed  time  may  be* 
contracted  for  in  express  terms,  and  so  be  made  a 
condition  precedent  to  the  recovery  of  wages,  so  it 
may  be  implied  from  the  fact  of  the  contract  being 
only  determinable  by  a  month's  notice  that  the  collier 
must  continue  to  offer  himself  for  work,  and  that  the 
master  should  continue  to  find  him  work  to  the  best 
of  his  ability^  and  according  to  custom^  until  the  expi- 
ration of  a  notice.  A  collier  cannot  refuse  to  perform 
his  side  of  the  agreement,  and  at  the  same  time  seek 
compensation  for  non-performance  on  the  other.  If 
he  abandons  the  special  contract  he  retains  no  right 
to  sue  upon  it,  nor  can  he  take  advantage  of  his  own 
wrong,  and  treating  the  contract  as  rescinded,  sue 
upon  the  quantum  meruit*  In  fact,  the  payment  of 
wages  by  the  ton  is  merely  a  mode  of  reckoning, 
the  amount  not  becoming  due  and  payable  until  the 
arrival  of  the  customary  "  pay." 

Redress  for  Injuries  under  the  Master  and  Ser^ 
vants  Act — Under  the  former  Acts  the  collier  had  an 
advantage  over  his  employer  ;  that  is,  he  could  obtain 
orders  for  payment  of  whatever  might  be  due  to  him, 
though  the  master  might  have  refused  payment 
honestly  believing  he  had  a  right  to  do  so ;  whereas 
the  master  had  no  remedy  against  the  collier  unless 
the  act  complained  of  was  a  wilful  and  guilty  act.  If 
the  collier  acted  bond  fide  under  a  fair  and  reasonable 

*  Jad^ent  of  Judge  Falconer. 
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belief  that  he  had  performed  his  contract,  he  could 
not  be  convicted.  Under  the  new  Act  masters  and 
servants  are  placed  in  the  same  position.  Each  party 
to  a  contract  of  hiring  may  now  seek  compensation, 
damage,  or  other  remedy  for  the  breach  alleged,  or 
for  any  misusage,  misdemeanor,  misconduct,  ill-treat- 
ment, or  injury  to  the  person  or  property  of  the 
complainant,  provided  that  it  be  a  case,  matter,  or 
thing  within  the  scope  of  the  Acts  mentioned  in  the 
schedule.  Then  the  justices,  upon  due  proof  of  the 
matter,  may  abate  wages  due,  4»r  direct  a  ftilBlment  of 
the  contract,  with  security  by  recognizance  or  bond, 
and  with  or  without  sureties  ;  or  may  annul  the  con- 
tract and  apportion  the  wages  due  ;  or,  under  certain 
circumstances,  may  impose  a  fine ;  or  assess  com- 
pensation or  damages  ;  or  may  order  compensation  and 
annul  the  contract;  and  lastly,  may  impose  a  fine  and 
annul  the  contract. 

In  addition  to  these  modes  of  dealing  with  com- 
plaints, cases  of  an  aggravated  kind  may  be  punished 
by  imprisonment  not  exceeding  three  months  (sect.  14), 

The  employer  and  the  workman  are  now  placed  on 
equal  terms  before  the  law,  and  both  parties  may  be 
examined  on  oath  with  reference  to  their  difiEerences  ; 
and  their  husbands  or  wives  are  also  made  compe- 
tent witnesses. 

Bankruptcy  of  the  Master, — ^In  case  of  the  bank- 
ruptcy of  the  master,  it  is  enacted  by  12  &  13  Vict, 
cvi.  s.  169,  that  when  any  bankrupt  is  indebted  at  the 
time  of  issuing  the  fiat  or  filing  the  petition  to  any 
labourer  or  workman,  the  court,  upon  proof,  may 
order  so  much  as  shall  be  so  due,  not  exceeding  40^., 
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to  be  paid  to  such  labourer  or  workman  out  of  the 
estate,  and  such  labourer  or  workman  may  prove  for 
any  sum  exceeding  such  amount. 

Medical  Attendance, — ^A  master  is  not  bound  to 
provide  medical  advice  and  attendance  for  his  servants. 
But  though  this  is  the  general  rule,  it  is  generally 
made  a  matter  of  special  arrangement  between 
masters .  and  colliers  in  the  principal  works.  It  has 
been  decided  that  stoppages  from  wages  for  medical 
purposes  are  not  within  the  Truck  Act. 

Again^  it  must  be  observed  that  when  a  collier  has 
absented  himself  from  the  service  (after  entering  upon 
it),  and  has  been  dealt  with  under  section  9  of  the 
Master  and  Servants  Act,  by  an  assessment  of  com- 
pensation, or  a  fine,  without  annulling  the  contract,  it 
seems  that  if  the  term  of  the  contract  had  not  expired, 
by  lapse  of  time,  it  remains  in  force  after  the  amount 
is  paid.  If  such  a  defendant  continues  to  absent  hini- 
self  adBter  payment,  or  imprisonment  in  default  of 
distress^  he  is  liable  to  be  proceeded  against  a  second 
jbime,  just  as  much  as  if  he  had  gone  back  to  the  work 
for  a  day  or  two  and  afterwards  absented  himself.  See 
the  case  Ex  parte  Baker  (^6  Law  Joum.  M.  C.  193). 

The  Effect  of  Work  unskiljully  or  badly  done,-^^ 
The  case  of  Sharp  «.  Handsworth  (2  Cox's  M.  C. 
171),  contains  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  defence  that  the  work  performed  was 
badly  done.  The  complainant  was  employed  to 
make  up  blankets,  to  be  paid  for  by  the  piece.  He 
was  paid  part  of  his  demand,  and  refused  the  re* 
mainder;  and  an  order  was  applied  for  under  the  1st 
section  of  20  Greo.  II.  cap.  19.    At  the  hearing  the 
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master  resisted  the  claim  upon  the  ground  that  the 
servant  had  done  his  work  so  negligently  that  he  in- 
curred a  loss  far  beyond  the  balance  of  wages  claimed. 
The  justice  thought  that  the  defence  was  matter  of 
set-'off,  and  decided  that  he  had  no  jurisdiction.  But 
the  Court  said  that  the  case  must  go  back  for  him  to 
say  whether  the  work  was  so  badly  done  as  not  to 
entitle  the  servant  to  any  wages,  or  to  a  deduction  of 
wages.  This  kind  of  contract  is  a  personal  one,  and 
is  dissolved  by  the  death  of  either  master  or  servant, 
BO  that  the  servant  cannot,  for  instance,  be  compelled 
to  continue  his  service  with  the  widow  of  the  master 
with  whom  he  contracted. 

With  regard  to  pecuniary  fines,  it  has  been  decided 
in  the  case  of  R.  v.  Biggins  (1  Cox's  M.  C.  488), 
that  the  justices  may  by  their  conviction  order  wages 
already  due  and  unpaid  to  be  abated,  as  well  as  wages 
to  become  due. 

Lastly,  it  will  be  convenient  to  insert  in  this  place  a 
brief  account  of  the  new  system  of  "  Courts  of  Con- 
ciliation and  Arbitration,"  which  may  now  be  found 
under  the  statutes  30  &  31  Vict.  cap.  lOo. 

This  Act  does  not  extend  to  domestic  or  agricultural 
servants.  Under  it  any  number  of  masters  or  work- 
men may  agree  at  a  meeting  convened  for  the  purpose 
to  form  a  council  of  conciliation  and  arbitration,  and 
may  jointly  petition  Her  Majesty  to  grant  them  a 
licence  to  form  such  council,  which  shall  have  all  the 
powers  granted  to  arbitrators  and  referees  under  the 
prior  Acts,  and  the  Secretary  of  State  is  empowered  to 
grant  such  licence.  Every  council  must  consist  of  not 
less  than  two  masters  and  ten  workmen  and  a  chair- 
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man.  A  chairman  unconnected  with  trade  is  to  be 
appointed,  who  will  haye  a  casting  vote,  and  other 
officers  necessary  to  conduct  the  proceedings  are  also 
to  be  appointed.  The  coancil,  or  a  quorum  of  three, 
one  being  a  master,  and  another  a  workman,  with  the 
chairman,  may  hear  and  determine  all  disputes  be* 
tween  masters  and  workmen  submitted  to  them.  But 
a  committee  of  conciliation  is  to  be  appointed  by  the 
council,  who  shall  in  the  first  instance  take  cognizance 
of  disputes  and  endeavour  to  reconcile  the  parties  in 
difference.  If  such  reconciliation  shall  not  be  effected, 
the  matter  is  to  be  remitted  to  the  council.  No 
counsel  or  attorney  is  to  attend  without  the  consent 
of  both  parties.  The  council  is  to  be  elected  for  one 
year.  Thus  it  appears  ''that  a  rational  method  of 
arranging  these  classes  of  disputes  has  been  discovered ; 
from  various  sources  we  learn  that  there  is  every 
prospect  of  their  receiving  in  friture  a  more  satis- 
factory solution  than  has  been  found  in  strikes.''  A 
court  of  this  kind  )ias  been  formed  in  the  Potteries* 
At  a  large  meeting  at  Hanley,  Mr.  Wise,  formerly 
M.P.  for  Stafford,  was  in  the  chair,  and  made  some 
valuable  remarks.  He  stated  that  courts  of  this  kind 
existed  in  ancient  Greece  and  Kome,  and  had  been 
in  operation  since  1803  in  France,  where  there  were 
80  boards  of  conciliation.  In  the  last  few  years 
174,487  trade  disputes  had  been  settled  by  the  lesser 
court,  leaving  about  10,000  for  the  decision  of  the 
higher  branch.  He  added  that  these  courts  work  w^ 
in  Belgium,  but  have  been  most  successful  in  Denmark 
and  Norway,  where  the  principle  has  been  applied 
not  only  to  trade  disputes  but  to  the  settlement  of 
differences  in  private  life. 
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CHAP.  XL 

THE  BATING  OF  COLLIEBI£S« 

The  incidence  and  burden  of  the  poor  rates  and  other 
rates  collected  under  that  name  upon  collieries  and 
their  appurtenances,  is  so  important  a  matter  as  to 
claim  special  study  and  examination  from  every  writer 
on  that  kind  of  property.  In  this  chapter  it  is 
intended  to  point  out  the  statutes  which  bear  upon 
rating ;  and  then  to  explain  the  meaning  of  rateable 
occupation ;  the  principle  or  basis  on  which  the  rating 
ought  to  be  settled,  with  the  practical  application  of 
the  principle  to  some  particular  cases.  Some  extracts 
from  the  leading  cases  which  serve  to  throw  light 
upon  the  various  points  will  be  quoted  in  support  of 
the  propositions  advanced. 

By  the  statute  43  Eliz.  c.  2.  s.  I^  it  is  enacted  that 
the  churchwardens  and  overseers  or  the  greater  part 
of  them  shall  take  order  from  time  to  time,  by  and 
with  the  consent  of  two  justices  of  the  same  county, 
whereof  one  to  be  of  the  quorum,  dwelling  in  or  near 
the  same  parish  or  division  where  the  same  parish 
doth  lie,  to  raise  weekly  or  otherwise,  by  taxation  of 
every  inhabitant,  pai*son,  vicar,  and  other,  and  of 
every  occupier  of  lands,  houses,  tithes  impropriate. 
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proprietors  of  tithes,  coal  mines,  or  saleable  under- 
woods in  the  said  parish,  in  such  competent  sum  or 
sums  of  money  as  they  shall  think  fit  for  the  relief  of 
the  poor. 

Coal  mines  are  thus  expressly  made  liable  to  the 
poor-rate. 

By  the  Union  Assessment  Committee  Act  of  1S62, 
provision  has  been  made  for  securing  uniform  and 
correct  valuations  of  parishes  in  the  unions  of  Eng- 
land. For  this  end  the  board  of  guardians  appoints 
not  less  than  six  nor  more  than  twelve  of  their  number 
to  be  the  ^* Assessment  Committee"  of  the  union  for 
the  investigation  and  supervbion  of  the  valuations  of 
rateable  property.  It  is  not  necessary  to  refer  more 
particularly  to  the  enactments  of  that  statute,  which 
has  no  important  bearing  upon  the  principle  and 
method  of  rating  collieries.  It  will  indeed  secure  a 
uniform  rating  according  to  some  one  system  through- 
oat  all  the  collieries  comprised  in  any  union,  but  it 
does  not  affect  to  determine  what  that  system  shall  be. 

Although  the  statute  gives  authority  to  the  officers 
of  the  parish  to  rate  in  such  a  sum  as  they  may  think 
fit,  it  does  not  import  that  they  may  arbitrarily  impose 
the  rate.  They  must  rate  the  occupier  fairly  and 
justly,  according  to  the  value  of  his  occupation,  and 
with  reference  to  the  rating  of  others.  The  party 
rated  may  appeal  against  the  rate  on  the  ground  that 
he  is  over-rated  himself  or  that  others  are  under- 
rated. The  statute  6  &  7  Will.  IV.  cap.  96. 
enacts  that  the  assessment  upon  lands,  &c.,  is  to  be 
made  upon  an  estimate  of  their  net  annual  value, 
which  is  defined  to  be  the  rent  at  which  they  might 
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Teaisonablj  be  expected  to  let  from  year  to  year,  free 
of  all  tenants'  rates  and  taxes  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  the  probable  ave- 
rage of  annual  costs  of  repairs,  insurance,  and  any 
other  expenses  which  may  be  necessary  to  maintain 
the  premises  in  a  state  to  command  such  rent. 

It  will  have  been  seen  that  the  rate  is  to  be  by 
taxation  of  every  "  occupier  "  of  coal  mines,  &c.,  and 
it  is,  therefore,  necessary  to  state  in  general  terms  who 
are  to  be  considered  as  the  occupiers  of  this  description 
of  property.     The  occupier  intended  is  the  actual 
tenant^  and  not  the  owner  or  landlord.    But  when  the 
owner  occupies  the  property  by  his  servants  or  agents, 
then  he  is  rateable.     A  question  may  occasionally 
arise  as  to  who  is  the  person  who  ought  legally  to  be 
rated  in  respect  of  the  occupation  of  a  colliery.    If 
the  person  in  occupation  be  a  lessee,  there  can  be  no 
doubt  that  he  is  the  occupier,  inasmuch  as  the  lease 
under  which  he  holds  the  colliery  is  a  distinct  convey- 
ance of  an  actual  interest  in  the  property  demised. 
But  a  licence  to  work  minerals  is  distinguishable  from 
a  lease,  and  is  only  an  incorporeal  hereditament,  or 
mere  right.    Yet,  as  it  confers  a  right  to  enter  and 
occupy,  and  to  carry  away  part  of  the  land  itself,  viz. 
the  ][ninerals,  it  seems  clear  that  such  a  right  as  this  m 
an  interest  in  land.     The  grantee  of  such  an  interesi 
may  have  an  exclusive  right  to  the  possession  of  the 
colliery  against  the  lessor  and  all  other  persons.    In 
such  a  case  he  is  to  all  intents  and  purposes  the  occu- 
pier of  the  colliery.     In  the  case  of  Bex  v.  The  Trent 
and  Mersey  Navigation  Company  (4  Bam.  8c  Ores.  57), 
that  company  had  agreed  with  the  ownei*s  of  certain 
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limestone  quarries  that  the  latter  should  deliver  to 
the  company  such  a  quantity  of  stone  as  the  company 
should  yearly  direct  at  a  certain  price  ;  and  in  case  of 
neglect  or  refusal^  it  was  to  be  lawful  for  the  company 
to  enter  and  take  away  as  much  stone  as  they  thought 
proper,  paying  for  it  at  a  reduced  rate.  The  company 
afterwards  did  enter  and  work  the  quarry,  and  were 
rated  for  the  property.  The  case  was  sent  back  by 
the  Court  of  King's  Bench  to  the  quarter  sessions  to 
ascertain  whether  there  had  been  an  exclusive  pos" 
session  by  the  company.  Upon  the  affidavits,  how- 
ever, the  court  thought  that  the  right  of  the  company 
was  merely  to  get  what  stone  they  might  think  fit,  and 
that  there  was  nothing  in  the  contract  to  prevent  the 
owner  from  giving  to  others  also  the  privilege  of 
getting  stone  in  the  quarry.  Tl  6  company  had  not 
therefore  any  sole  and  exclusive  occupation,  but  a 
mere  privilege,  and  consequently  were  not  liable  to  be 
rated. 

The  point  cannot  be  said  to  be  clearly  settled,  but 
it  would  probably  be  now  held  that  the  grantee  of  a 
licence  to  work  minerals  which  conferred  an  exclusive 
privilege  as  against  all  others  is  the  proper  person 
to  be  rated  as  the  occupier.  For  if  he  could  not  be 
legally  rated,  it  is  difficult  to  see  what  other  partj 
could  be. 

In  the  case  of  R.  v.  Tremayne  (4  B.  &  Ad.  162), 
the  owner  of  land  had  granted  to  certain  persons  a 
liberty  to  dig  for  ore,  receiving  \l,  15«.  for  every  ton 
of  manganese  raised  during  the  term,  free  of  all  ex- 
pense. Mr.  Tremayne  was  assessed  in  respect  of  the 
sums  he   received.     But  the  general  principle  was 
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clearly  laid  down  by  Mr.  Justice  Pattison^  who  said 
(adopting  an  earlier  decision),  "  Where  a  person  re- 
ceives without  risk  part  of  the  produce  extracted  from 
the  bowels  of  the  earth,  ho  is  an  occupier  of  land ; 
but  when  he  merely  receives  a  rent  or  money  pay- 
ment^ then  he  is  not  an  occupier.  Here  Mr.  Tremayne 
was  not  the  receiver  of  what  is  extracted  from  the 
bowels  of  the  earth,  but  of  money ;  he  is  therefore  not 
liable  to  be  rated  as  an  occupier  of  land." 

The  next  point  relates  to  the  position  of  the  occu- 
pier with  respect   to  the  value  of  his    occupation; 
There  is  no  doubt  that  the  occupation  must  be  bene^- 
Jicial^  or  rather,  profitable,  in  some  sense ;  that  is,  some 
advantage  and  profit  must  attend  it,  and  consequently, 
if  a  colliery  is  shut  up,  and  not  worked  at  all,  it  is  not, 
during  that  period,  rateable.    But  in  order  to  show  a 
right  of  exemption  from  rating,  it  must  be  proved  that 
the  occupier  receives  nothing  from  the*  property  for 
himself  or  for  anybody  else,  and  that  if  he  were  as* 
sessed  he  would  have  no  funds  out  of  which  to  pay 
the  assessment,  except  resources  not  drawn  from  the 
pi'operty  in  question.  A  recent  case  (Jones  v.  Mersey 
Docks  Board,  85  Law  Journ.,  M.  C*  1)  has  decided  that 
if  the  occupation  is  such  that  it  does  produce  profit — 
that  is,  if  it  is  capable  of  yielding  a  net  annual  rent 
above  the  average  annual  cost  of  repairs,^  insurance, 
and  expenses  necessary  to  maintain  the  concern  in  a 
state  to  command  such  rent — the  property  is  always 
prima  facie  liable  to  be  rated.      It  is  immaterial 
whether  the  profit  is  retained,  or  whether  it  is  paid 
over  to  a  charity  or  a  trustee,  or  any  other  person^ 
provided  the.occnpation  is  such  that  if  it  were  demised 
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to  a  tenant  pajing  a  rent^  a  rate  must  be  put  npon  it. 
But  in  order  to  show  that  there  is  a  benefit^  there  must 
be  some  justly  estimated  rent,  and  if  the  property  ift 
not  let,  that  rent  must  be  such  as  a  hypothetical  or 
imaginary  tenant  would  give  if  he  occupied  it.  These 
propositions  are  mainly  taken  firom  the  judgment  of 
Mr.  Justice  Blackburn  in  the  case  of  the  Corporation 
of  Lincoln  v^  Overseers  of  Holmes  Common  (4  Cox's 
Mag.  Cases,  457\  And  in  a  later  case  Mr.  Justice 
Mellor  is  said  to  have  observed  that  the  effect  of  the 
case  of  Jones  v.  Mersey  Docks  Board  is  that  the  occu*- 
pier  of  property  which  is  valuable  is  rateable  up  to 
its  value,  whether  or  not  he  receives  the  value  to  his 
own  use ;  whereas  it  had  been  previously  supposed 
that  it  was  only  a  beneficial  occupation  that  was  rate- 
able. In  other  words,  the  property  must  be  valuable 
before  it  can  be  rateable,  though  it  may  yield  no  value 
to  the  actual  occupier.  In  applying  these  proposi- 
tions to  a  colliery  it  is  evident  that  the  occupier  of  a 
coal  mine  is  not  rateable  for  it  before  it  is  worked  and 
productive.  So  also^  if  the  workings  are  exhausted 
and  ''^  the  subject  matter  of  profit  is  utterly  gone,  it 
is  not  rateable,  though  the  rent  which  was  probably 
calculated  upon  the  average  produce  of  the  whole 
term  be  still  payable.  But  with  respect  to  the  parish 
he  is  only  rateable  for  the  concurrent  annual  value 
during  the  period  for  which  the  rate  is  made ;  and 
when  the  thing  which  he  occupies  no  longer  afibrda 
any  such  concurrent  value,  the  subject  matter  of  tho 
rating  is  gone.*'  So  spoke  Lord  Ellenborough  in  tho 
case  of  B.  v.  Bedworth  (8  East,  387). 
Therefore  it  appeal^  that  if  competent  persons  cono 


PBOFITABLB  OCCUPATION.  lUt 

to  the  conclusion  that  under  the  special  circumstances 
of  the  coUiery  no  rent  could  be  obtained,  if  it  were  in 
the  market  to  be  let,  then  that  colliery  would  not  be 
liable  to  be  rated  at  all.  The  case  of  R.  t?.  Parrott 
(<5  T.  R.  693)  may  seem  at  first  sight  to  be  in  confiict 
with  the  above  proposition,  because  the  colliery  was 
a  losing  concern  in  the  hands  of  the  occupying  tenant. 
But  Lord  EUenborough,  in  the  case  of  K«  v.  Bed* 
worth,  expressly  distinguished  that  case  from  B.  r. 
Parrott.  He  said,  **  There  the  subject  matter  itself  was 
profitable  and  produced  value  to  the  owner,  though 
the  inunediate  owners  derived  no  profit  from  it.  But 
here  the  mine  itself  is  exhausted,  the  subject  matter 
of  profit  is  gone,  although  the  rent,  which  was  no 
doubt  calculated  upon  the  probable  average  produce 
of  the  whole  term,  is  still  payable." 

In  the  case  of  B.  v.  Parrott,  the  facts  were  that 
certain  persons  were  in  possession  of  a  colliery  under 
«  lease  by  which  they  were  bound  to  work  the  col- 
liery, and  pay  a  sixth  part  of  the  money  produced  by 
the  sale  of  coals,  without  any  deduction,  to  the  lesson 
Upon  an  average  of  the  last  three  years  they  paid 
3,001/.  I5s.  Id,  as  such  sixth  part,  and  lost  two  and  a 
half  farthings  on  every  ton  of  coals.     The  colliery 
Tvas  always  a  losing   concern  from  the  first*     But 
r«ord  Kenyon,  C.  J.,  said,  ^*  Suppose  a  landlord  makes 
BO  hard  a  bargain  with  his  tenant  that  the  latter  de-* 
rives  no  benefit  from  the  farm,  must  not  the  tenant 
be  rated  to  the  poor  ?     The  landlord  certainly  is  not 
liable.     It  appears  in  this  case  that  there  has  been  a 
clear  profit  of  1,000/." 
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It  Beems,  upon  the  whole,  that  so  long  as  any  profit" 
is  realised  by  the  owner  or  occupier  out  of  a  sub- 
sisting subject  matter  which  is  legally  liable  to  the 
incidence  of  the  rate,  so  long  will  that  property  be 
rateable,  although  it  may  be  a  losing  concern  in  the 
hands  of  some  of  the  parties  interested. 

If  these  cases  do  not  seem  at  first  sight  to  be  perfectly 
clear,  they  may  be  epitomized  thus : — If  a  colliery  is 
absolutely  unproductivf ,  it  is  not  rateable,  though  the 
lessees  may  by  a  bad  bargain  be  bound  to  continue 
payments  to  the  lessor.  But  if  the  colliery  is  at  all 
productive  and  a  rent  is  paid,  the  occupier  is  rateable, 
though  the  concern  may  be  to  him  unprofitable.  The 
question  who  is  to  be  considered  the  occupier  is  a 
matter  of  fact,  to  be  found,  if  disputed,  by  the  Sessions, 
and  the  Court  of  Queen's  Bench  wiU  hold  themselves 
concluded  by  their  finding. 

The  next  and  most  important  question  is,  how  and 
upon  what  principle  or  basis  is  the  actual  rateable 
value  to  be  obtained.  Here  we  approach  the  practical 
methods  of  rating  collieries,  and  in  dealing  with  this 
question  the  enactments  of  the  Parochial  Assessment 
Act  must  neve;r  be  lost  sight  of.  The  poor-rate  is 
imposed  in  respect  of  the  net  annual  value  of  the  pro- 
perty, which  the  statute  proceeds  to  define  to  mean  the 
rent  at  which  the  same  might  be  reasonMy  expected 
to  let  fron^  year  to  year  free  of  all  the  usual  tenants* 
rates  and  taxes,  and  tithe  commutation  rentcharge  (if 
any),  and  deducting  thereirom  the  probable  average 
of  annual  costs  of  repairs,  insurance,  and  any  other 
expenses  which  may  be  necessary  to  maintain  the 
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premises  in  a  state  to  command  such  rent.  It  should 
also  be  kept  in  mind  that  all  property  is  supposed  by 
law  to  be  rated  at  its  entire  value,  as  contradis- 
tinguished from  a  rate  upon  only  an  aliquot  part  of 
its  value;  but  as  in  respect  of  the  distribution  of 
burden,  the  effect  of  rating  it  at  only  a  part  of  its 
value  is  the  same  as  rating  it  at  its  entire  value,  such 
a  mode  of  rating  is  legal.  The  primary  rule  is,  that 
the  rate  must  be  so  made  or  proportioned  as  to  bear 
equally  on  all  the  ratepayers.  It  is  obvious  that  a  rate 
would  be  unequal  in  which  some  persons  were  rated  at ' 
the  actual  and  present  value  of  property,  and  others, 
whose  property  had  been  improved,  were  rated  only 
at  some  former  value  ;  a  -parish,  therefore,  cannot 
have  a  standing  rate;  nor  can  an  old  rate- be  con- 
firmed merely  because  it  is  an  old  rate  :  fbr  there  may 
have  been  changes  in  the  value  of  property.  Keeping 
these  rules  in  view,  we  observe  that  there  is  a  large 
class  of  properties  which  are  indisputably  rateable, 
but  in  practice  are  rarely  if  ever  let  from  t/ear  to  year. 
Such  are  gas-works,  docks,  water-works,  railways, 
canals,  and  collieries.  T^vertheless  they  are  ail  rate- 
able and  generally  valuable,  and  the  valuer  employed 
by  the  Assessment  Committee  must  use  his  best 
endeavours  to  arrive  at  a  connect  notion  of  a  rent  for 
the  rating  year. 

There  are  various  methods  by  which  the  professional 
valuers  seek  to  arrive  at  the  true  rateable  value  of 
collieries.  One  system  is  to  assume  that  an  imaginary 
tenant  pays  to  the  lessor  of  the  coal,  in  addition  to  the 
royalty  and  the  rent  of  the  damaged  land,  a  reasonable 
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^  shaft  rent "  representing  the  interest  on  the  capital 
invested  in  sinking  the  shaft.  He  is  also  assumed  to 
paj  what  is  arbitrarilj  called  a  ^  rent "  on  the  fixed 
capital  invested  in  the  buildings^  plant,  and  machinerj 
necessaiy  to  work  the  mine.  The  gross  estimated 
yearly  rental  of  the  coal  itself  is  calculated  at  the 
present  market  price,  and  on  an  average  of  three 
previous  jears*  The  gross  estimated  jearlj  rent  of 
the  baildings,  machinery^  &c.^  is  taken  at  six  per  cent, 
per  annum  on  the  present  capital  value  of  the  same. 
From  the'  total  of  these  rents  is  deducted  the  pro- 
bable average  annual  cost  of  repairs,  insurance,  and 
other  expenses  necessaiy  to  maintain  the  colliery  in  a 
state  to  command  such  rents.  There  is,  doubtless^ 
merit  in  this  plan,  but  the  ingredient  of  the  shaft-rent 
is  a  conjectural  item  which  would  involve  maeh 
contention. 

Another  plan  is  one  which  has  been  adopted  at  the 
Glamoi^anshire  Quarter  Sessions,  and  assumed  the 
following  form : — 


Estimate  of  Coal  raised 

• 

in  A.B.  colliery. 

Statute  tons. 

Value  per 
ton. 

Total  value. 

Large  coal 
Bnuh  coal 
Small  coal 

46,771 

9,592 

53,471 

s,   d, 
6    0 
5    0 
4    4 

£ 
14,228 
2,380 
11,584 

109,834 

y 

28,192 

N.B.— -The  coal  used  for  the  engines,  &c.,  is  excluded  from. 
<»ilculation. 
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Estimate  of  Expenditure  in  raising  the  coal,  and  of  « 
deductions  and  allowances  made  in  order  to  arriye 
at  the  rateable  value  of  the  colliery. 


Per  sta- 
tute ton. 

By  expenses  for  cutting  narrow  and  dead 
work ;  undergronnd  and  surface  labour, 
materials  and  stores,  rates  and  taxes, 
management  and  contingencies  on  the 
spot  or  at  the  general  office,  on  109,834 
statute  tons  at 

By  tenant's  interest  and  profits  on  floating 
capital  at  £6,000,    and  on  moveable 
plant  at  £2,866,  t.e.,  a  total  of  £8,866, 
calculated  at  17^  per  cent 

By  allowance  to  provide  for  depreciation 
of  fixed  plant  valued  at  £7,400 

8.    d, 

8     9 

•m                       te 

£ 
20,594 

1,651 
£150 

Total - 
Leaving  a  balance  of  - 

»                      m 

22,295 

6,857 

£28,192 

In  calculating  the  expenditure  of  the  concern  the 
valuers  for  the  appellants  and  respondents  differed 
glightly  in  the  amount  per  ton.  The  former,  repre- 
senting the  occupiers,  reckoned  the  outgoings  as 
d«.  ll*04cf.  per  ton,  and  the  valuers  representing 
the  rating  authorities,  said  they  only  amounted  to 
3«.  6'825cf.  The  court  took  a  mean  between  these  cal- 
culations, there  being  no  dispute  between  the  valuers 
as  to  the  correctness  of  the  items  to  be  introduced 
into  the  calculation. 

The  actual  royalty  reserved  was  %d.  or  9rf,,  but 
ftfler  hearing  the  evidence  it  was  the  opinion  of  the 
court  that  under  all  the  existing  circumstances  of  the 
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•  colliery  in  the  current  year  it  might  and  ought  to  be 
augmented  to  1  l|J.  per  statute  ton  as  the  fair  letting 
Talue  of  the  coal  at  that  time  and  place.  This  royalty 
of  life?,  on  the  whole  quantity  raised,  less  the  quan- 
tity consumed  in  raising  it,  viz.  109,834  statute  tons, 
gave  a  result  of  5,377/.  as  the  proper  rateable  value. 

Another  system,  advocated  by  Mr.  Hedley  of  Sun- 
derland, is  referred  to  for  the  purpose  of  showing  how 
hopeless  it  must  be  to  expect  to  discover  any  uniform 
views  in  the  opinions  of  professional  men.  He  desig- 
nates the  following  as  his  amended  sketch  for  the 
valuation  of  a  colliery : — 

Gross  value  of  coal  produced    -  -  £12,000 

Working  expenses    60  per  cent.,   and 

other  expenses  -  .  •       8,700 


Gross  profits     -  -  -  .       3,300 

Allow  5  per  cent,  interest,  and  25  per 
cent,  tenant's  profits  on  tenant's  capital 
of  4,950/.      ....        1,482 


Gross  rent        -  -  -  -        1,818 

Deduct  fund  to  reproduce  15,000/.  ex- 
pended in  winning  the  colliery,  at  the 
end  of  14  years         -  .  •  765 


Rateable  value  -  -  .  .  £l,Q53 

It  is  but  fair  to  add  that  Mr.  Hedley  evidently 

thinks  14  years  a  very  short  duration  for  a  colliery 

which  has  cost  15,000/. 

Again,  some  years  ago   Mr.  Bromley,   a  mineral 

surveyor   from    Derbyshire,    gave  some  interesting 
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evidence  as  to  their  proceedings  in  that  coal-field. 
There  the  rate  is  made,  not  upon  the  royalty,  bat 
upon  the  probable  value.  The  coal  is  said  to  lie  in 
very  regular  strata,  and  it  is  known  how  much  it  will 
produce  per  acre.  Some  coal  is  worth  60/.  an  acre, 
and  some  is  worth  as  much  as  200/.  when  it  is  brought 
to  the  surface.  In  the  collieries  with  which  he  is  con- 
nected, they  bind  the  tenants  to  get  three  acres  of  the 
coal  per  annum.  If  they  get  less,  they  still  pay  for 
three  acres,^  and  if  they  get  more  they  pay  so  much 
extra  in  proportion.  They  are  allowed  to  make 
deductions  from  them  quarterly  in  respect  of  faults 
that  occur  in  the  working.  The  seams  of  coal  are 
small,  and  the  system  is  long  work,  or,  as  the  witness 
expressed  it,  "all  woik."  The  rent  is  calculated, 
not  (as  in  Wales,  &c.)  upon  what  the  tenant  actually 
gets  in  number  of  tons,  but  upon  what  he  is  bound  to 
get  in  area,  and  upon  any  excess  over  that  quantity, 
or  rather,  area.  Surveys  are  made,  and  the  amount 
of  coal  got  is  calculated  by  measurement  of  the  area^ 
and  the  rate  is  made  to  fall  upon  the  same  quantity, 
and  value,  and  area,  as  the  rent.  Thus  the  rate  is 
made  upon  the  same  principle  as  that  upon  which 
it  is  applied  to  land,  namely,  what  a  tenant  would 
give  as  net  rent  from  year  to  year  for  the  occupation 
of  a  certain  area.  A  deduction  of  one  tenth  is  made 
in  favour  of  the  occupier,  but  it  does  not  appear  upon 
what  ground  that  is  so  made.  This  is  a  very  simple 
system,  and  it  presents  no  practical  difficulty  in  the 
calculations.  But  as  it  depends  upon  a  peculiar  and 
local  method  of  leasing  or  letting,  if  is  at  present  only 
locally  applicable. 
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There  is  another  carious  theory  put  forth  by  Mr* 
Mathews,  a  coal  master  in  Staffordshire*  He  holds 
that  the  annual  income  from  a  colliery  should  be  sup- 
posed to  be  invested  and  the  occupier  rated  upon  the 
proceeds  of  it  as  an  annuity  I  So  that  if  the  royalty 
amounted  to  1,000/.  and  it  were  invested  at  four  per 
cent,  the  rateable  value  would  be  40/.  This  system 
was  gravely  pressed  upon  a  committee  of  the  House  of 
Commons  two  years  ago. 

Having  stated  some  of  the  methods  of  arriving  at  a 
rateable  value,  the  next  question  to  be  considered  is 
whether  the  courts  of  law  have  so  far  settled  any  of 
the  points  that  have  been  disputed  as  to  remove  them 
from  the  sphere  of  contention.  The  following  propo- 
sition has  been  clearly  laid  down  by  the  Court  of 
Queen's  Bench,  and  governs  every  case  of  rating  : 
'^  We  are  of  opinion  that  the  standard  of  value 
adopted  by  the  legislature  is  the  value  of  the  property 
to  the  owner^  whether  it  remains  in  his  own  occu- 
pation, or  is  let  to  a  tenant.''  (B.  v.  Wells,  Law  Bep* 
Q.  B.  1367,  p.  574).  The  rate  falls  in  the  first  in- 
stance  upon  the  occupier  of  the  colliery,  but  the 
definition  of  annual  value  in  the  Assessment  Act  and 
the  law  laid  down  by  the  court  restrain  the  valuer 
from  imposing  the  rate  upon  the  commercial  profits  of 
the  whole  concern  in  the  hands  of  the  occupier* 
Those  profits  would  indeed  be  the  annual  value  to 
him,  but  the  statute  defines  its  annual  value  to  mean 
a  certain  ascertained  '^  rent."  Hence  it  follows  that 
it  is  only  such  profits  as  are  fairly  the  landlord's  share, 
as  indicated  by  the  meaning  of  the  word  "rent," 
which  constitute  the  rateable  value.    The  real  annual 
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value  of  the  territorial  hereditament  is  the  object  to 
keep  in  view,  and  should  be  kept  separate  j&om  the 
capital  employed  to  carry  on  the  work.  That  capital 
is  not  rateable  unless  it  has  been  laid  out  in  such  per-* 
manent  erections  and  machinery,  &c.  as  would  pass  in  a 
demise  as  part  of  the  concern.  The  occupier  is  rated 
because  he  is  the  visible  person  in  possession  and 
occupation,  and  the  old  statute  casts  the  rate  upon  him. 
But  the  rule  ought  to  be  kept  steadily  in  view  that  so 
much  of  the  occupier's  capital  as  is  involved  in  the 
mere  carrying  on  of  the  business  is  a  distinct  item 
altogether,  and  the  union  has  no  claim  to  any  assess- 
ment upon  that  amount.  The  best  notion  of  the  pro« 
portion  of  profit  which  is  liable  to  the  incidence  of 
the  rate  is  to  be  obtained  from  the  definitions  of  thQ 
word  -'rent,**  which  is  the  governing  word  in  the 
statute,  and  cannot  be  omitted  from  any  calculation. 
Kent  is  defined  by  Malthus  to  be  '^  that  portion  of  the 
value  of  the  whole  produce  which  remains  to  the 
owner  of  the  land  after  all  outgoings  belonging  to  its 
cultivation,  of  whatever  kind,  have  been  paid,  including 
the  profits  of  the  capital  employed  estimated  according 
to  the  usual  and  ordinary  rate  of  profits  of  agricultural 
profits  at  the  time,  being."  It  is  defined  by  Ricai*do 
as  '^  that  portion  of  the  produce  of  the  earth  which  is 
paid  to  the  landlord  for  the  use  of  the  indestructible 
powers  of  the  soil,"  and  he  adds  that  it  is  often  con- 
founded with  the  interest  and  profit  of  capitaL  Such 
is  the  idea  of  "  rent,'*  which  is  the  measure  of  the  "  net 
annual  value  "  upon  the  estimate  of  which  the  assess- 
ment to  the  poor-rate  is  to  be  made. 

Improved  Value, — ^Another  proposition  has  been 
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distinctly  laid  down  and  variously  illustrated  bj  the 
Court  of  Queen's  Bench,  namely,  that  in  arriving  at 
the  rateable  value  of  a  colliery  the  present  improved 
or  augmented  value  must  be  the  test.  It  is  quite 
clear  that  all  existing  bargains,  agreements,  and 
arrangements  must  be  deemed  as  being  at  an  end  for 
the  purpose  of  valuing  the  property.  It  has  been  well 
observed  by  Lord  Denman  that  we  must  not  confound 
that  which  the  lease  conveys  the  title  to  with  that 
which  it  gives  the  lessee  the  power  of  doing  or 
obtaining.  It  is  the  latter  which  regulates  the  rent 
the  tenant  will  give,  and  not  the  former.  The  land- 
lord must  be  supposed  to  let  the  works  in  their  actual 
condition  and  circumstances  in  and  for  the  current 
year.  It  is  not  the  seams  of  coal  alone  that  are  to  be 
taken  into  the  calculation,  as  is  the  case  between  the 
lessor  and  the  lessee  at  the  commencement  of  most 
leases.  The  union  has  the  right  of  drawing  into  the 
valuation  all  the  machinery,  staiths,  buildings,  waj- 
leaves,  and  other  incidents  of  a  similar  kind  which 
have  I'endered  the  mine  itself  more  fruitful  and 
valuable.  The  royalty  reserved  and  paid  by  virtue  of 
the  lease  is,  doubtless,  one  criterion,  and  an  important 
one,  of  the  landlord's  share  of  the  profits  of  the  mine, 
but  it  may  not  represent  the  entire  rateable  value  of 
it.  The  capital  expended  in  fixed  machinery  and 
permanent  erections  becomes  subject  to  assessment  in 
the  hands  of  the  lessees,  upon  the  ground  that  those 
additions  or  annexed  properties  become  part  and 
parcel  of  the  concern  as  it  stands,  and  would  pass, 
unless  specially  excepted,  in  a  demise  of  the  colliery 
lo  a  new  lessee.    A  parish  cannot  have  a  standing 
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br  permanent  rate,  because  the  value  of  property, 
especially  of  mineral  property,  fluctuates  from  time  to 
time,  and  consequently  the  proportions  fluctuate. 
And  it  is  of  the  very  essence  of  the  rate  that  the  pro- 
portion of  the  burden  borne  by  one  ratepayer  should 
be  equal  and  just  with  reference  to  the  rest.  The 
tenant  must  be  supposed  to  take  the  works  from  year 
to  year  at  the  date  of  the  rate,  and  to  undertake  to 
keep  them  in  their  present  condition,  so  as  to  com* 
mand  the  rent  he  binds  himself  to  give.  Upon  that 
supposition  the  valuers  ascertain,  to  the  best  of  their 
ability,  what  amount  of  royalty  (which  is  the  ordinary 
form  of  payment  to  the  lessor)  such  a  tenant  would 
pay,  and  that  gives  the  gross  estimated  rental  from 
which  the  deductions  to  be  presently  referred  to  would 
be  allowed.  For  example,  if  a  house  was  let  last  year 
at  251.  per  annum,  but  is  now  let  at  the  improved  rent 
of  36/.,  the  rate  of  the  current  period  must  be  made 
upon  the  latter  sum.  As  a  general  rule,  wherever  the 
value  of  the  occupation  is  enhanced  by  collateral  cir- 
cumstances arising  out  of  the  occupation  itself,  and 
not  merely  personal  to  the  individual  occupier,  such 
improved  value  is  that  upon  which  the  rate  should  be 
made,  as  where  the  value  is  increased  by  the  annexa- 
tion of  machinery  fixed  to  the  freehold.  (R.  v,  Haslam, 
17  Q.  B.  220.)*     Thus,  where  a  rate  was  appealed 

*  The  following  is  an  example  of  the  arbitrary  system  of 
rating  macfainery  in  conformity  with  the  supposed  requirements 
of  the  law: — Messrs.  P are  rated  for  coal  from  D col- 
liery, at  1,111/.  17«.  6d.  The  large  coal  is  rated  at  7d,  on 
23,927  tons,  and  the  small  at  4d.  on  554  tons  ;  total  quantity 
nu&ed,  24,481  tons     Two  engines,  each  70-horse  power,  are 
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against  because  the  appellant  was  rated  on  the  fuH 
yalue  of  his  occupation,  but  a  gentleman  who  had 
bought  an  estate  which  he  occupied  himself  was  rated 
At  291,  a  year,  though  he  had  improved  it  to  the  value 
of  176/.  a  year,  the  court  held  that  the  latter  sum  was 
the  rateable  value.  And  in  the  case  of  K.  t;.  Attwood 
<6  B.  &  C.  277),  it  was  laid  down  that  "  if  the  tenant 
of  a  mine  expends  monej  in  making  it  more  produc* 
tive,  that  is  the  same  as  expending  money  in  im- 
proving a  farm  or  a  house,  in  which  cases  the  tenant 
is  rateable  for  the  improved  value."  In  short,  it 
must  never  be  forgotten  that  the  propriety  of  a 
poor-rate  can  only  be  determined  with  reference  to 
the  facts  found  to  be  actually  existing  when  the  rate 
is  made.  This  rule  of  rating  is  not  doubted,  and  needs 
no  further  illustration  in  this  place. 

Legal  Deductions. — The  next  point  for  inquiry 
is,  whether  any  and  what  deductions  from  the  gross 
estimated  rental  of  a    colliery   are    recognized  by 

rated  at  t<f.  per  ton,  each  102/.  They  are  also  rated  at  l\d,  per 
ton  per  mile  for  21,000  tons  as  the  quantity  sent  to  a  certain 
railway.  The  remaining  quantity  is  sold  on  the  spot,  or  con:- 
sumed  by  them.  The  length  of  their  own  railway  (which  con- 
yeys  the  coal  to  the  main  line)  is  1 J  milea.  The  length  of  the 
tramways  is  650  yards.  They  are  also  charged  on  the  same 
quantity  of  21,000  tons  at  l\d.  per  ton  per  mile  in  respect  of  the 
tramroads.  Two  weighing  machines  are  rated  at  \d,  per  ton  on 
the  full  quantity  of  coal  raised.  On  the  reservoirs  and  water- 
springs  they  are  only  rated  on  the  21,000  tons  at  \d,  per  ton. 
Screens  and  cranes  for  tipping  coals  are  rated  at  ^  of  a  penny 
per  ton.  Incline  draw-machines  working  21,000  tons  are  rated 
at  \d.  per  ton.  Smiths'  forges,  oerpenters'  shop,  offices,  stables, 
and  lime-kilns,  are  all  rated  separately.  Ground  for  rubbiah  it 
also  rated  separately,  at  2/.  16«.  per  acre. 
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law,  and  sanctioned  by   the  judgments  of  the  courts. 
This    is   a    very  important  branch   of   the  subject, 
because  experience  proves  that  almost  every  dispute 
and  appeal  turns  upon   the  nature   and  amount  of 
the  deductions  proposed  in  the  particular  case.     The 
first  proposition  to  be  kept  in  mind  is  this,  that  what** 
ever  deductions  are  claimed,  must  always  be  covered 
by  and   referable  to  the  language  of  the  Poor  Law 
Assessment  Act.     It  will  be  convenient  to  quote  the 
very  words  of  the  famous  section  which  has  produced 
so  much  litigation.     The  rate  is  to  be  made  upon  an 
estimate  of  net  annual  value,  that  is,  of  the  rent  at 
which  the  property  may  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes  and  tithe  commutation  rentcharge,  and  deduct" 
ing  therefrom  the  probable  annual  average  cost  of  the 
repairs,  insurance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  it  in  a  state  to  command  stick  rent. 
In  readjusting  the  royalty  which  (as  has  been  seen  in 
the  example  of  a  rate  in  Glamorganshire)  is  taken  as 
the  measure  of  rent  and  rateable  value,   the  gross 
produce  of  the  mine  is  to  be  ascertained.     On  the 
other  side  the  sums  that  may  be  legally  set  off  and 
deducted  must  also  be  ascertained.     The  first  deduc- 
tion is  in  respect  of  those  rates  and  taxes  which  legally 
fall  upon  the  occupier.    As  to  these  it  is  only  neces- 
sary to  state  that  the  rate  laid  down  by  the  court  is 
that  the  allowance  in  respect  of  rates  and  taxes  is  to 
be  made  upon  the  net  rateable  value  of  the  property 
after  the  rates  and    taxes    themselves    have    been 
deducted.     (R.  i\  Tyne  Improvement  Commissioners, 
2  Cox*s  Mag.  Cases,  92.)    The  next  deduction,  is  the 
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amount  found   bj   experience  to  be  necessary   and 
proper  for  ordinary  annual  repairs,  and  for  replacing 
such  parts  of  the  plant  as  must  from  time  to  time  be 
worn  out.     But  here  a  distinction  must  be  carefully 
kept  in  mind.     If  the  assessment  committee,  or  the 
court  of  quarter  sessions,  being  dissatisfied  with  the 
actual  royalty  as  rateable  value,  proceed  to  readjust 
it  upon  evidence,  and  throw  overboard  the  actual 
bargain  between  the  lessor  ■  and  lessee,  the   special 
stipulations  of  the  lease  as  to  repairs  and  renewals 
must  also  be  taken  as  expunged.     The  occupier  is  by 
this  proceeding  reduced  to  the  situation  of  a  tenant 
from  year  to  year.     Consequently,  it  becomes  needful 
to  recur  to  the  rules  of  common  law  in  order  to  ascer- 
tain his  position  as  to  repairs.     Such  a  tenant  is  not 
liable  for  the  ordinary  effect  of  wear  and  tear  and 
lapse  of  time  upon  the  demised  property.     He  is  not 
responsible  for  any  substantial  repairs,  but  only  for 
such  slight  reparations  as  are  usually  called  *'  tenant- 
able  "  repairs.     Under  these  cu'cumstances  it  is  ob- 
vious that  the  liability  for  losses  from  wear  and  tear, 
time,  tempest,  lire,  &c.,  falls  upon  the  supposed  land- 
lord, and  it  is  equally  clear  that  a  deduction  must   be 
made  in  respect  of  all  the  average  annual  repairs 
from  the  gross   estimated   rental.      This   has   been 
recognized  by  the  Court  of  Queen's  Bench   in   the 
following  language.     "  The  next  question  is  whether 
any  allowance  should  be  made  in  respect  of  any  con- 
tingent or  future  renewal  of  buildings  or  machinery. 
We  are  of  opinion  that  such  allowance  ought  to  be 
made.     Farm    buildings  and  machinery   are  by  the 
effects  of  weather  and  wear  and  tear  reducible  to  a 
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state  which  will  render  them  unworthy  of  repair,  and 
necessitates   their  reconstruction.      They    cannot    at 
length  be  kept  up  but  at  an  expense  which  renders  it 
practically  impossible,  because  not  reasonably  prudent, 
to  keep  them  up.  Provision  made  for  a  future  liability 
to  reconstruct  them  is  an  expense  which  may  be  pro- 
perly   included   among   the   expenses    necessary    to 
maintain  a  hereditament  consisting  in  part  of  subjects 
perishable  in  a  state   fit  to  command  the  rent,  and 
which  it  does,   in  fact,  while   standing  and   in   use 
command.      There   seems   to    be   no    distinction    in 
principle  between  a  sum  annually  laid  by   to  make 
good,^  when  it  shall  become  necessary,  an  inevitable 
loss  by  the  destructive  agency  of  time,  and  a  fund  laid 
by  for  an  indemnity  against  a  loss  by  fire  or  other 
peril  insured  against."     (R.  v.  Wells,  Law  Rep.  Q.  B. 
1867,  p.  547.)     And  again  in  the  case  of  Rex  v,  Tom- 
linson  (9  B.  &  C.  163),  Mr.  Justice  Bayley  observed, 
**  The  rate  is  to  be  made  on  the  occupier  according 
to  the  annual  profit  of  value  which  the   subject    of 
the  occupation  produces.     In  the  case  of  houses,  the 
annual  profit  is  a  part  only  of  the  annual  rent  paid  to 
the  landlord.     Some  portion  of  that  rent  ought  to  be 
set  apart  to  form  a  fund  for  repairing  or  rebuilding 
i9vhen  necessary.     In  the  case  of  collieries,  likewise,  a 
part   of  the  annual  rent  must  be  appropriated  to  re- 
pair and  replace  the  works  and  engines,  and  in  that 
respect  they  are  in  the  same  situation  with  houses. 
The  actual  amount  to  be  allowed  must  be  ascertained 
by  referring  to  the  opinions  of  competent  and  credible 
witnesses." 

If,  however,  the  court  adopts  the  royalty  reserved 
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hj  the  lease  as  the  rateable  value^  and  the  lessee  has 
covenanted  to  keep  the  premises  in  substantial  repair, 
then  the  rule  as  to  deduction  for  repairs  is  different. 
If  the  gross  estimated  rental  is  the  actuid  rent,  and 
that  rent  bond  fide  represents  the  rent  at  which  the 
property  might  reasonably  be  expected  to  let  from 
year  to  year,  on  the  terms  that  the  tenant  takes  upon 
himself  the  repairs,  it  is  decided  that  the  cost  of  such 
repairs  ought  not  to  be  deducted  from  the  rent  in 
order  to  arrive  at  the  rateable  value  (R.  r.  Wells,  see 
above).  In  other  words,  if  the  royalty  is  a  fair  one 
for  the  current  year,  no  deduction  from  it  is  allowed 
in  respect  of  repairs  where  the  lessee  is  bound  to  do 
them. 

The  next  item,  viz.,  that  of  insurance,  needs  no 
comment.  If  any  part  of  the  premises  which  would 
pass  under  a  demise  is  insured,  the  lessee  is  entitled  to 
a  deduction  for  premiums  paid  from  the  gross  esti- 
mated rental.  Nor  does  the  item  of  tithe  commutation 
rentcharge  (if  any)  require  any  explanation.  But 
the  last  head  of  deduction  named  in  the  statute  is 
also  the  most  difficult  and  most  fruitful  of  controversy, 
viz.,  other  expenses  (if  any)  necessary  to  maintain 
the  property  in  a  state  to  command  the  estimated 
rent.  By  various  decisions  of  the  Court  of  Queen*8 
Bench,  this  head  of  deduction  has  for  the  most  part 
been  freed  from  doubt  and  difficulty.  It  may  now 
be  stated  without  fear  of  contradiction  that  if  evidence 
is  given  that  a  certain  capital  is  required  and  in- 
volved in  the  mere  carrying  on  of  the  trade,  and 
without  which  floating  sum  or  cash  balance  the  busi- 
ness could  not  be  carried  on  in  the  ordinary  manner, 
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the  occupier  is  entitled  to  a  deduction  ft'om  the  gross 
estimated  rental  for  interest  and  trade  profits  upon 
such  amount.  This  allowance  was  considered  and 
sanctioned  in  the  case  of  B.  v.  Grand  Junction  Rail-* 
way  Company  (13  Law  Joum.,  M.  C.  103)  in  the  fol- 
lowing terms  : — ^  The  gross  yearly  receipts  of  the 
company  as  occupiers  and  carriers  must  include  the 
proper  subject  matter  of  the  rate.  They  have  there- 
fore taken  a  sum  agreed  ti)  represent  those  receipts ; 
thet/  then  assume  an  amount  of  capital  employed  in 
the  tradcj  and  deduct  from  the  gross  receipts  five  per 
cent,  on  this  latter  sum  for  the  interest  on  this  capital, 
and  20  per  cent,  for  the  profits  which  ought  to  be  made 
upon  it ;  thirdly,  for  the  depreciation  of  stock  beyond 
the  usual  repairs  and  expenses  ;  fourthly,  they  deduct 
the  annual  epst  of  conducting  the  trade,  &c.  These 
deductions  seem  to  us  to  include  whatever  is  properly 
referable  to  the  trade  as  distinguished  from  the  in- 
creased value  which  that  trade  gives  to  the  land  ;  if 
these  are  proper  deductions  the  residue  must  represent 
the  value  of  the  occupation,  and  if  so,  this  alone  is 
brought  into  the  rate,  and  the  profits  of  the  trade  are 
excluded*  Accordingly  the  sessions  have  found  as  an 
inference  from  the  facts  that  the  residue  is  the  sum 
which  a  tenant  from  year  to  year  might  be  expected 
to  give,  &c.  If  the  deductions  exhaust  thai  portion 
of  the  receipts  which  is  referable  to  trade  the  infe- 
rence is  fair."  It  is  true  that  this  is  not  the  case  of  a 
colliery,  but  so  far  as  it  relates  to  the  propriety  of 
a  deduction  for  profits  of  trade  it  is  entirely  in  point. 
Independently  of  authorities  the  deduction  is  right 
upon  principles  of  equity  and  reason*    The  bargain 
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between  lessor  and  lessee  is  nieither  more  nor  less  than 
a  sale  and  purchase  of  dormant  seams  of  coal,  to  be 
paid  for  by  instalments  spread  oyer  a  long  period,  and 
worked  under  certain  stipulations.  The  business  of 
the  lessee  is  to  bring  those  seams  to  market  at  a  profit ; 
that  is  to  say,  he  ought  to  have  an  excess  or  margin 
in  the  price  received  for  his  own  private  advantage 
over  and  above  royalty,  labour,  materials,  and  every 
other  necessary  current  expense.  That  margin  repre- 
sents the  profits  of  trade.  It  is  the  difference  between 
the  value  of  the  various  advances  necessary  to  produce 
a  commodity,  and  the  actual  market  value  of  that 
commodity  when  produced.  The  coal  could  not,  of 
course,  be  brought  to  bank  and  surface  without  such 
advances,  amongst  which  is  the  use  and  command  of 
a  certain  floating  capital,  in  proportion  to  the  nature 
of  the  speculation.  The  lessee's  capital  is  both  fixed 
and  floating.  The  fixed  capital  in  the  form  of  machi- 
nery and  buildings  attached  to  the  freehold  is,  as  we 
have  seen,  rateable  as  improving  the  value  of  the  pre- 
mises. The  floating  or  circulating  capital  in  the  form 
of  cash  balances  for  immediate  use,  stores,  &c.,  is  one 
of  the  expenses  inseparable  from  such  a  speculation  as 
a  colliery,  and  is  not  rateable  in  any  form.  The  fair 
per-centage  which  ought  to  be  allowed  on  this  circu- 
lating capital  is  a  question  of  evidence  founded  upon 
the  knowledge  of  the  average  profits  of  business  in 
that  department.  When  the  risk  and  uncertainty 
attending  all  mining  operations  are  considered,  20  per 
cent,  does  not  appear  to  be  excessive.  The  proper 
amount,  however,  is  not  within  the  scope  of  this 
treatise  to  settle ;  nor  does  the  author  propose  to  add 
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anything  as  to  the  fair  proportion  of  floating  capital 
to  the  needs  of  anj  working  colliery.  It  will  be  seen 
by  reference  to  the  Glamorganshire  case  that  where 
109,834  tons  were  raised,  exclusive  of  coal  used  in 
raising  it,  the  capital  was  assumed  to  be  8,866/.,  con- 
sisting of  6,000/.  of  floating  capital,  and  2,866/.  as 
moveable  plant.  With  respect  to  this  item,  there  was 
evidence  that  more  than  8,000/.  was  owing  to  the 
appellants  at  one  time,  and  that  they  were  liable  to  be 
called  on  at  any  time  for  payment  of  heavy  amounts. 
From  all  the  foregoing  considerations,  and  giving 
due  weight  to  the  various  authorities  which  the  author 
has  been  able  to  consult,  and  keeping  in  mind  the 
present  enactments  of  the  law,  he  arrives  at  the 
conclusion  that  the  present  legal  basis  for  rating  a 
colliery  is  a  royalty  adjusted  from  time  to  time  by  a 
reference  to  all  the  existing  circumstances  of  the 
individual  case.  It  may  be  a  difficult  calculation,  but 
it  is  not  beyond  the  powers  of  skilled  and  candid  men. 
It  is  probable  that  every  period  of  five  or  six  years 
would  make  an  appreciable  difierence  in  the  amount  of 
royalty  that  the  imaginary  tenant  ought  to  give  for  the 
current  year,  and  a  readjustment  ought  consequently  to 
be  effected.  It  may  be  asked  why  the  royalty  fixed 
by  the  stipulations  of  the  lessor  and  lessee  should  not 
be  taken  as  the  best  test  of  the  landlord's  share  of 
the  profits.  The  answer  is  that  the  assessment  com- 
mittee are  entitled,  as  the  law  now  stands,  to  take 
into  the  calculation  the  value  of  the  capital  which 
has  been  expended  upon  the  mine,  and  upon  fixed 
machinery  and  buildings.  They  are  also  entitled  to 
assume  a  tenant  coming  in  that  very  year  to  enjoy 
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all  the  existing  advantages*  It  may  be  that  the  land- 
lord was  desirous  of  encouraging  the  adventure,  and 
was  content  with  a  very  low  royalty,  say  sixpence 
per  statute  ton.  It  cannot  be  disputed  that  there  are 
hundreds  of  cases  where  a  new  tenant  would  gladly 
take  the  place  of  the  original  lessee  with  the  burden 
of  double  or  treble  the  original  royalty.  It  may  be 
said  that  a  royalty  is  not,  strictly  speaking,  rent.  No 
doiibt  it  does  not  fall  accurately  under  the  definition  of 
rent)  and  some  of  the  legal  incidents  of**  rent "  may  be 
wanting.  But  inasmuch  as  it  is  the  ordinary  mode  by 
which  the  lessee  of  this  rateable  property  transmits  to 
his  landlord  the  landlord's  share  of  the  profits,  it  must 
be  taken  as  the  best  available  means  for  estimating  the 
net  annual  value.  "Royalty,"  says  Mr.  Lumley, 
"  must  be  considered  as  rent."  Mr.  John  Taylor,  who 
has  great  experience  in  these  matters,  says,  ^  I  look 
upon  it  as  a  rent  precisely."  It  is  undoubtedly  an 
exceptional  and  anomalous  system.  It  is  adopted  as  a 
basis  of  rating  under  the  pressure  of  custom,  legal 
enactments,  and  natural  circumstances.  The  vast 
majority  of  the  owners  of  coal  demise  the  right  to  cut. 
it  in  consideration  of  such  and  such  royalties  per  ton 
or  ten.  Then  the  statutes  insist  that  the  occupier 
shall  be  rated,  and  that  the  rateable  value  shall  be  the 
net  rent  which  a  tenant  would  give  for  the  current  year. 
The  rateable  subject  matter  differs  from  every  other 
rateable  property  except  a  brick-field  in  the  circum- 
stance that  it  is  not  annually  fructifying,  but  is  being 
annually  destroyed.  Then  again  no  person  does  in 
practice  ever  take  a  colliery  from  year  to  year.  H^re 
is  a  combination  of  incidents  which  sets  at  defiance 
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every  normal  plan  of  striking  the  rate.  All  that  can 
possibly  be  done  is  to  approximate  as  nearly  as  may 
be  to  the  sum  which  the  prospect  of  a  commercial 
profit  upon  floating  capital  might  induce  an  adventurer 
to  give  in  the  customary  form  of  royalty  for  the  right 
to  come  in  and  work  the  coal  with  all  existing  ap- 
pliances. It  might  indeed  be  contended  with  reason 
that  the  supposition  of  a  rational  person  offering  to 
take  a  colliery  from  year  to  year  is  too  absurd  to  be 
entertained.  It  would,  doubtless,  be  so  if  it  had  not 
been  distinctly  laid  down  by  the  judges  that  it  is 
legitimate  to  assume  that  such  an  adventurer  need  not 
be  supposed  to  limit  his  view  to  the  current  year,  but 
ought  to  be  supposed  to  look  forward  to  the  diminu- 
tion of  the  corpus  of  the  property  every  year,  and  to 
have  his  eyes  open  to  the  chances  of  continuing  as 
lessee,  and  the  probable  duration  of  the  seams,  &c« 
He  would  probably  bind  himself  to  pay  some  fixed^ 
certain,  or  dead  rent.  But  a  rent  of  this  kind,  which; 
is  part  of  the  usual  contract  between  lessor  and  lessee 
of  coal  seams,  is  not  the  criterion  of  annual  value.  It 
is  generally  intended  to  operate  not  as  the  full  rent 
of  the  colliery,  but  as  a  security  or  guarantee  that  the 
seams  taken  will  be  properly  worked.  The  sum 
reserved  per  ton  is  always  the  main  source  of 
benefit  to  the  lessor  in  a  prosperous  colliery  in  full 
working  and  let  upon  this  system.  As  to  the  system 
of  letting  coal  by  the  acre,  with  a  covenant  to  work  so 
much  every  year,  that  involves  a  different  mode  of 
payment  to  the  landlord,  and  consequently  a  different 
method  of  rating.  It  has  been  described  in  the  former 
part  of  this  chapter,  and  is  a  peculiar  and  local  system 


218  BATING  OF   BRICK-FIELDS. 

which  does  not  extend  into  the  principal  coal-fields. 
With  respect  to  the  system  of  rating  upon  royalties,  it 
may  be  said  that  the  amount  which  reaches  the  land- 
lord is  veiy  small  in  comparison  with  the  selling  price 
of  coals,  as  where  the  royalty  is  Id,  or  Sd,  and  the 
price  6s, ^  and  that  the  rate  is  consequently  placed  upon 
too  narrow  a  basis.     But  the  answer  to  this  objection 
is  given  by  Adam  Smith,  who  says  that  rent  has  gene- 
rally a  smaller  share  in  the  price  of  coal  than  in  that 
of  most  other   parts  of  the  rude  produce  of  land. 
"The  rent  of   an  estate   above  ground  commonly 
amounts  to  what  is  supposed  to  be  a  third  of  the  gross 
produce,  and  it  is  generally  a  rate  certain  and  inde- 
pendent of  the  occasional  variations  of  the  crop.     In 
coal  mines  a  fifth  of  the  gross  produce  is  a  very  great 
rent,  a  tenth  the  common  rent  ;  and  it  is  seldom  a 
rent  certain,  but  depends  upon  the  occasional  varia- 
tions in  the  produce."    Labour,  interest  upon  capital 
expended,  and  ordinary  tenants'  profits,  make  up  the 
greater  part  of  the  price  demanded.     From  this  and 
other  passages  in  his  work  it  is  clear  that  this  eminent 
writer  considers  the   small  and  uncertain   amounts 
which  find  their  way  into  the  landlord's  pocket  as  in 
the  nature  of  a  reasonable  rent.     This  point  has  also 
received  much   elucidation  from  a  judgment  of  the 
Court  of  Queen's  Bench  in  the  cases  of  R.  ».  West- 
brooke  and  R.  v,  Everett  (16  Law  Joum.  M.  C,  87,  and 
10  Q.  B.  178).     The  question  raised  was  the  proper 
mode  of  rating  the  occupiers  of  brick-fields.     It  is 
obvious  that   there  is  much  similarity  between  the 
case  of  a  brick-field   and  that  of  a  colliery.     The 
tenancy  of  the  brick-field  was  of  some  years'  duration^ 
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and  the  rent  in  part  fixed,  and  in  part  made  to  de- 
pend, in  the  nature  of  royalty,  on  the  number  of  bricks 
made.  The  material,  the  brick-earth,  is  not  in  its 
nature  renewable,  and  would  be  consumed  in  no  great 
number  of  years.  In  short,  the  very  corpus  of  the 
estate,  as  in  the  case  of  a  colliery,  was  being  gradually 
removed.  The  basis  of  the  rate  was  the  supposed 
total  amount  paid  to  the  landlord,  considering  as  well 
the  royalty  as  the  fixed  sum  to  be  rent,  and  to  be 
the  proper  criterion  for  assessing  the  amount  which  a 
party  may  be  reasonably  expected  to  pay  as  rent  from 
year  to  year  free  of  such  charges  as  the  statute  allows 
to  be  deducted.  It  was  objected  to  the  rate  that  it  was 
wrong  to  conclude  that  because  there  were  so  many 
stools  on  the  ground  from  which  so  many  thousand 
bricks  may  be  made  in  each  year,  that  so  many  will 
in  fact  be  made  and  paid  for.  This  objection  would 
equally  apply  to  a  colliery,  because  the  rate  is  always 
made  prospectively  upon  an  estimate  of  probable  profit 
derived  from  past  returns.  But  the  court  said  that 
**  the  parish  officers  might  well  look  to  see  what  pro- 
bably the  land  would  produce  in  the  current  year. 
They  may  as  well  proceed  with  a  brick-field "  (and 
therefore  with  a  colliery)  **  as  they  would  with  land 
used  for  agriculture.  They  cannot  in  that  case  tell 
how  much  produce  will  be  raised,  still  less  at  what 
price  it  will  be  sold.  Yet  if  the  tenant  occupies  at  a 
rent  to  be  ascertained  in  each  year  by  the  actual 
produce  and  price,  as  it  well  might  be,  they  may  rea- 
sonably infer  from  the  nature  of  the  premises,  the 
cultivation,  and  the  preparations,  what  would  be  the 
rateable  value  in  a  given  year.     The  next  objection  is 
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that  it  is  altogether  wrong  in  principle  to  consider 
royalty  as  rent ;  and  this  appears  to  be  founded  on 
this,  that  it  is  a  sum  paid,  not  in  respect  of  the  renew- 
ing produce  of  the  land,  but  of  a  portion  of  the  land 
itself,  and  that  not  consumed  by  slow  degrees,  to  be 
exhausted  at  the  end  of  a  long  period — as  in  the  case 
of  a  coal^miney  under  which  circumstances,  it  is  ad- 
mitted, it  might  be  treated  as  produce — ^but  in  such 
large  proportion  that  in  a  few  years  the  whole  will  be 
consumed.  It  does  not  seem  to  us  that  the  more  or 
less  rapid  consumption  can  make  any  difference  in 
principle  ;  the  rate  is  always  imposed  in  reference  to 
the  existing  value — ^whether  temporary  or  permanent 
is  immaterial*  The  case  was  supposed  of  a  brick-field 
being  worked  out  in  a  single  year  to  meet  a  contract 
for  a  public  work*  The  consequence  would  be,  th^ 
land  would  have  a  much  increased  value  for  that  year, 
and  it  would  be  reasonable  it  should  bear  an  increased 
rate  for  that  year,  though  in  the  following  year  its 
value  might  sink  almost  to  nothing,  and  the  rate 
would  fall  in  proportion  even  to  nothing,  if  the  brick- 
earth  were  exhausted,  and  therefore,  like  an  exhausted 
coal-mine,  should  become  entirely  used  up.  If  this 
were  not  so,  an  obvious  injustice  would  be  done  to  the 
other  ratepayers.  The  royalty  is  a  sum  which,  after 
expenses  paid,  the  occupier  can  afford  as  a  rent  to  the 
landlord.  When  the  case  is  thus  laid  bare,  there  is  no 
distinction  between  it  and  that  of  a  lease  of  coal" 
mines,  &C.9  in  respect  of  which  the  occupation  is  only 
valuable  by  the  removal  of  portions  of  the  soil ;  and 
whether  the  occupation  is  paid  for  in  money  or 
kind,  and  the  amount  isfioced  beforehand  by  the  con^ 
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tract,  or  measured  afterwards  hy  the  actual  produce, 
it  is  equally  in  substance  a  rent ;  it  is  a  compensation 
to  the  landlord  by  the  occupier  of  the  piece  of  land 
for  that  species  of  occupation  which  he  contracts  to 
give.  We  are  brought,  then,  to  the  conclusion  that 
the  parish  officers  have  done  right  in  considering  the 
royalty  as  a  portion  of  the  rent,  and  we  see  no  objec- 
tion to  the  conclusion  at  which  they  have  aiTived, 
th&t  primd  facie  the  amount  of  royalty  reckoned  in 
the  rate  will  be  paid  in  the  year  for  which  the  rate  is 
made.  Slill  it  must  be  always  remembered  that  the 
ultimate  question  is  that  propounded  by  the  statute  ; 
and  therefore  the  amount  that  has  been  paid,  and 
which  it  is  reasonable  to  infer  will  be  paid,  is  only 
evidence,  and  not  the  fact  itself  to  be  ascertained. 
When,  therefore,  the  case  came  to  the  sessions,  it  was 
open  to  the  appellant  to  prove  such  uncertainty  in  the 
market,  and  also  all  such  circumstances  as  showed 
that  the  parish  officers  had  done  wrong  in  concluding 
that  from  such  a  quantity  made,  or  expected  to  be 
made,  the  land  might  reasonably  be  expected  to  let 
irom  year  to  year  at  a  rent  measured  by  that  quantity. 

The  true  question  is,  what 

is  the  rent  at  which  the  land  might  reaaonably  be 
expected  to  let  from  year  to  year,  remembering  the 
purposes  to  which  it  is  to  be  applied,  and  the  privi- 
leges which  the  tenant  will  enjoy  under  his  contract, 
and  by  reason  of  the  occupation,  and  after  making  all 
the  deductions  required  by  the  statute.'* 

Another  authority  on  this  head  is  to  be  found  in 
the  resolution  of  the  committee  of  the  House  of 
Commons  on  the  proposed  Mines  Assessment  Bill, 
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which  was  embodied  in  the  following  terms :  "  In 
the  case  of  mines  and  minerals  let  to  a  tenant  the 
royalty  or  rent  reserved  to  the  owner  shall,  until  the 
contrary  be  shown,  be  deemed  to  be  the  assessable 
value  of  such  mines  and  minerals."  They  came  to 
this  resolution  after  hearing  a  great  mass  of  evidence 
from  witnesses  of  great  and  varied  experience.  Their 
conclusion  appears  to  be  in  conflict  with  the  theory 
that  an  adjusted  or  resettled  royalty  is  the  true 
measure  of  rateable  value.  But  if  their  resolution 
were  to  obtain  the  force  of  law  it  would  have  much 
to  recommend  it.  It  would  greatly  simplify  the  work 
of  the  assessment  committees,  and  save  much  trouble 
to  the  proprietors  of  collieries.  In  the  present  state 
of  the  law  it  cannot  be  adopted,  because  the  varying 
condition  of  a  colliery  must  necessarily  influence  the 
amount  of  royalty  which  a  tenant  would  give  in  some 
particular  year.  But  it  may  well  be  doubted  whether, 
looking  at  the  entire  period  covered  by  the  lease,  the 
actual  bargain  made  between  lessor  and  lessee  may 
not  be  the  fairest  as  weU  as  the  easiest  measure  of  a 
rateable  value.  The  doctrine  of  a  readjusted  royalty 
seems  to  imply  a  claim  to  an  occasional  reduction  as 
well  as  an  occasional  increase  of  the  actual  royalty, 
according  to  the  evidence  of  current  market  value. 
The  occupier  may  have  unexpectedly  met  with  a  fault 
he  never  dreamed  of,  or  the  workings  may  be  flooded, 
or  the  quality  of  the  seam  may  be  deteriorated,  or  the 
demand  relied  upon  may  break  down,  or  many  other 
casualties  may  occur.  Evidence  of  such  circumstances 
might  compel  the  valuers  to  testify  that  the  original 
royalty  was  fixed  at  too  high  a  figure.     They  are 
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bound  by  the  statute,  and  if  they  increase  a  royalty 
upon  evidence,  so  upon  evidence  it  is  difficult  to  see 
how  they  can  refuse  to  reduce  it.  Whereas  the  royalty 
fixed  at  the  commencement  of  the  lease  is  in  the 
nature  of  a  speculation.  For  instance,  the  royalty  of 
one  shilling  may  be  too  small  a  share  of  the  profits 
for  the  landlord  when  the  coal  lies  close  to  the  bottom 
of  the  shaft,  though  it  may  be  too  large  a  share  in 
the  last  years  of  the  lease,  when  vast  roadways  have 
to  be  ventilated  and  the  minerals  are  dragged  over  a 
great  length  of  tramways.  It  is  true  that  the  actual 
royalty  paid  to  the  landlord  will  probably  be  always 
taken  as  the  minimum  value  for  rating  purposes. 
But,  nevertheless,  if  it  is  clear  from  evidence  of 
casualties  that  no  new  tenant  would  come  in  and 
undertake  to  give  the  actual  royalty  in  the  current 
year,  it  seems  logically  impossible  to  prove  that  the 
occupier  is  for  rating  purposes  legally  tied  to  that 
excessive  royalty,  while  he  is  not  to  be  rated  upon  an 
inadequate  royalty. 

The  difficulties  connected  with  the  adjustment  of 
royalties  would  be  obviated  by  adopting  a  kind  of  slid- 
ing scale,  and  fixing  them  at  one  tenth  or  one  twelfth 
or  some  other  proporton  of  the  selling  price.  The  author 
is  informed  that  this  method  is  actually  adopted  in  cer- 
tain mineral  leases  granted  by  the  Duchy  of  Lancaster, 
by  the  Earl  of  Warwick,  and  other  proprietors.  In 
some  cases  also  of  collieries  worked  by  ironmasters, 
the  lease  provides  that  if  iron  is  quoted  below  a  cer- 
tain figure  ten  per  cent,  shall  be  deducted  from  the 
royalty  on  coal,  and  if  iron  rises  above  a  certain  figure 
ten  per  cent,  shall  .be  added.     Considering  the  vai'ia- 
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tion  in  royalties  between  pit  and  pit,  though  adjacent 
to  each  other  and  working  the  same  seams,  it  would 
tend  to  avoid  many  expensive   controversies   if  an 
equitable  arrangement  of  this  kind  were  generally 
adopted,  and  would  furnish  fi,  fair  basis  for  rating 
without  further  investigation  of  the  particular  concern. 
Ordinarily  the   whole  history  of  the  colliery  comes 
under    consideration,    because    each  yields   a  fixed 
royalty,  which  may  be  too  high  or  too  low,  and  varies 
from  pit  to  pit.     For  example,  in  the  valley  of  Aber- 
dare  there  are  royalties  of  6rf.,  of  7d.,  of  9^.,  of  lOrf., 
and   so   on,  which  are  fixed  with  reference  to  the 
depth  of  the  seam  to  be  won,  the  distance  from  the 
port  of  Cardiff,   and  other  circumstances.     It  maj 
interest  the  reader,  and  affords  a  striking  illustration 
of  the  arbitrary  system  of  valuation  to  which  profes- 
sional men  are  driven  when  they  are  engaged  to  re- 
adjust a  royalty  for  the  purpose  of  rating,  if  a  sketch 
is  here  inserted  of  an  actual  calculation  which  was 
offered  in  evidence  upon   an   appeal.      The   valuer 
assumed  that  a  certain  seam  of  coaJ,  lying  at  a  certain 
distance  from  a  port,  was  worth  1*.  9ef.   per  ton  if 
reached  by  a  level.     If  it  was  reached  by  a  pit  he 
deducted  3d.  for  that  extra  expense.      He  also  de- 
ducted ^d,  for  so  much  of  it  as  lay  to  the  deep,  and 
for  extra  haulage  to  the  shaft  ^  of  Id.     He  made  a 
further  allowance  for  faults  and  water  of  ^d.     These 
items  amounted   to   4|df.   to  be   deducted  from  his 
assumed  standard  of  1*.  96?.,  which  gave  a  royalty  of 
1^.  4f  ^.     This  sum  was  taken  as  the  true  valuation^ 
the  actual  royalty  between  lessor  and  lessee  being  7ct 
The  court  to  which  evidence  of  this  kind  is  offered  is. 
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of  course,  in  perfect  ignorance  of  the  details  of  such  esli- 
mateSy  and  receives  them  on  the  credit  of  the  witnesses. 
There  is  a  tendency  to  augmentation  on  one  side  and 
to  diminution  on  the  other,  and  the  court  is  commonly 
induced  to  take  refuge  in  a  compromise  between  the 
two.  Considering  that  it  has  been  clearly  shown  that 
the  landlords  share  of  the  profits  of  occupation  ifi 
the  true  value  for  rating,  the  expediency  of  entering 
into  this  bottomless  sea  of  opinion  and  estimate  may 
well  be  doubted.  It  may  be  argued  that  without  the 
aid  of  this  method  of  readjusting  the  royalties,  the 
other  ratepayers  would  not  get  a  fair  contribution 
from  the  collieries  of  the  parish,  and  the  workent 
of  coal  would  get  off  too  easily.  But  to  such  an 
argument  the  answer  is  sufficient  that  in  fact  the 
case  is  an  exceptional  one ;  that  the  property  Itself  is 
daily  vanishing  away  ;  and  that  it  is  fairly  open  to 
argument  whether  some  deduction  ought  not  to  be 
made  in  respect  of  the  destruction  of  the  corpus  fi*om 
whence  the  profit  comes.  It  was  stated  by  Mr. 
liumley  to  the  committee  that  ^'  some  consideration 
onght  to  be  given  to  that  point,"  though  he  added  it 
was  not  easy  to  deal  with  it.  At  all  events  the  annual 
exhaustion  of  the  estate  itself  is  so  peculiar  a  feature 
in  this  question,  and  royalty  is  so  inconsistent  with 
the  ordinary  notion  of  rent,  that  there  is  very  strong 
reason  to  believe  that  the  actual  payments  by  lessee 
to  lessor  would  be  the  fairest  measure  of  rateable 
value.  In  expressing  this  opinion  it  is,  of  course, 
assumed  that  there  is  a  bona  fide  bargain,  and  no 
^ound  for  suspecting  it  to  be  otherwise. 

Lastly,  the  rateability  of  rights  of  way  (known  by 
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the  term  "  way-leaves,"  and  "  out-strokes,"  in  difierent 
districts)  remains  to  be  considered.  It  was  decided 
by  the  case  of  R.  v.  Jolliffe  (2  T.  R.  90),  that  the 
lessee  of  a  right  of  way  over  the  land  of  another, 
paying  for  it  so  much  per  ton  for  the  goods  carried 
over  it,  is  not  rateable  as  an  occupier  ;  such  way-leave 
being  a  bare  right  of  passage  (which  is  an  easement, 
and  not  a  grant  of  the  profits  of  the  land)  is  not  rate- 
able for  such  a  right.  For  a  mere  easement  is  not 
rateable,  the  land  having  been  before  rated  in  the 
hands  of  the  occupier  of  that  land.  But  this  case  is 
distinguishable  from  that  of  R.  v.  Bell  (7  T.  R.  698). 
There  the  Dean  and  Chapter  of  Durham  had  leased 
lands,  reserving  to  themselves  the  right  of  granting 
waggon  ways  over  the  lands  so  leased.  They  then 
leased  certain  waggon-ways  to  the  appellants,  making 
satisfaction  to  the  original  lessees  for  spoil  of  ground, 
according  to  the  terms  of  the  original  lease.  They 
constructed  the  ways,  and  prevented  aU  persons,  ex. 
cept  such  as  were  authorized  by  themselves,  from 
using  these  ways ;  they  built  bridges,  &c.,  and  erected 
gates,  which  they  locked,  and  opened  only  when  their 
waggons  were  travelliug.  The  ground  through  which 
the  ways  were  made  was  let  to  tenants  who  received 
an  annual  compensation  from  the  appellants,  who 
were  rated  in  amount  as  they  were  before  the  waya 
were  made.  Lord  Kenyon,  in  giving  judgment,  said, 
inter  alia,  "  The  question  here  is  whether  the  appeK 
lants  are  or  are  not  possessed  of  property  that  is  rate* 
able  to  the  poor,  and  on  that  point  there  can  be  no 
doubt.  One  ground  of  argument  is  that  because  the 
Dean    and  Chapter  could  only   grant  a  way-leave 
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therefore  pothing  more  than  a  way-leave  passed  to  the 
defendants  ;  but  we  are  not  to  inquire  into  the  titles 
of  the  occupiers.  If  a  disseisor  obtain  possession  of 
land,  he  is  rateable  as  the  occupier  of  it.  Without 
going  through  the  different  parts  of  the  case  which 
show  an  occupation  of  the  ground  by  the  defendants, 
it  is  sufficient  to  say  generally  that  they  clearly  appear 
to  be  the  occupiers.  And  Mr.  Justice  Grose  said, 
^*  It  is  imposfidble  to  read  this  case  without  seeing  that 
the  defendants  have  the  exclusive  possession  of  this 
ground." 

The  general  rule  is  clear,  that  no  person  can  be  an 
occupier  unless  he  has  the  exclusive  right  to  enjoy 
some  portion  of  the  soil.  The  grant  of  an  easement 
such  as  a  right  of  way,  a  right  of  common,  or  the 
privilege,  not  being  exclusive,  of  taking  stone  from  a 
quarry,  does  not  constitute  the  grantee  an  occupier. 
In  all  such  cases  th^  person  in  possession  of  the  land 
is  deemed  to  be  the  occupier,  and  rateable,  and  liable 
to  be  rated  for  the  value  of  the  land  as  increased  by 
the  use  of  it. 

But  though  no  person  can  be  rated  as  the  occupier 
of  an  incorporeal  hereditament,  such  as  a  right  of 
way,  yet  when  any  interest  in  the  land  has  passed  to 
the  lessees,  which  may  give  them  a  right  to  the  ex- 
clusive occupation  of  any  land  in  connection  with  the 
incorporeal  right,  then  such  lessees  may  be  legally 
mted  in  respect  thereof. 

If  such  way-leaves  run  over  different  parishes,  the 
principle  of  rating  may  be  gathered  from  the  railway 
decisions.  It  is  settled  that  the  proper  mode  is  to 
ascertain  the  rateable  value  of  the  land  occupied  by 
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the  railway  in  each  parish  bj  the  ordinary  roles  of 
assessment.  The  rateable  value  of  any  part  in  any 
parish  must  be  taken  from  the  net  earnings  in  that 
parish,  ascertained  by  a  comparison  of  the  profits  and 
outgoings  arising  in  that  parish,  and  not  with  re* 
ference  to  the  whole  railway  as  one  concern,  and  by 
division  among  the  parishes  according  to  the  distance 
traversed  in  each.  But  any  expenses,  wherever 
arising,  which  are  necessary  for  maintaining  the  pro- 
perty in  any  parish  at  the  rateable  value,  may  be 
taken  into  account. 

The  oyers^ers  are  to  collect  the  rate  from  the  per- 
sons rated.    If  a  person  do  not  pay  when  called  upon, 
the  overseers  may  obtain  a  summons  from  a  justice 
of  the  peace  requiring  him  to  show  cause  why  a 
warrant  should  not  issue  to  levy  the  rate  by  distress 
and  sale  of  his  goods,  and  if  no  sufficient  cause  is 
shown  the  payment  is  enforced*  accordingly.     The 
party  summoned  may  show  for  c&use  that  the  rate 
itself  is  void,  or  that  he  is  not  liable.     He  may  also 
appeal  against  the  rate,  and  notice  of  appeal  deprives 
the  justices  of  their  jurisdiction  to  distrain  until  the 
appeal  is  decided,  unless  the  objection  is  solely  on 
the  ground  of  overcharge,  in  which  case  the  warrant 
may  issue  for  such  a  sum  as  the  property  was  rated 
at  in  the  last  valid  rate.    The  appeal  agunst  the  rate 
on  the  ground  of  inequality,  unfairness,  or  incorrect* 
ness  in  the  valuation,  may  be  to  justices  in  Petty 
Sessions,  from  whose    decision    an    appeal  lies   to 
Quarter  Sessions.    The  appeal  on  these  grounds  may 
also  be  taken  to  the   Quarter  Sessions  in  the  first 
instance.     If  the  objection  be  to  the  principle  of  the 
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rate  itself,  or  the  liability  of  the  property  to  the  rate 
dispated,  the  appeal  lies  to  the  Quarter  Sessions  only. 
In  all  these  cases,  notice  of  appeal  and  of  the  objec- 
tions  must  be  given  to  the  parish  officers,  and  to  any 
rated  inhabitant  who  may  be  interested,  as,  for  in- 
stance, where  his  ground  of  appeal  is  that  they  have 
been  underrated. 
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INJX7RIES  I'ROM   MINING. 


Injuries  to  property  arising  from  the  excavations 
usually  made  in  getting  coal  are  common  and  various. 
The  owner  of  the  surface  has  a  right  to  the  support 
of  the  underlying  strata,  so  that  the  owner  of  the  sub- 
soil and  the  minerals  cannot  lawfully  remove  them 
without  leaving  sufficient  support  to  maintain  the 
surface  in  its  natural  state.  When  the  possession  of 
the  surface  is  in  one  man,  and  the  subsoil  in  another, 
by  separate  grants,  each  proprietor  has  a  separate  and 
distinct  freehold  or  close.  Consequently,  if  the  owner 
of  the  surface  digs  holes  in  the  surface  to  a  greater 
extent  than  is  necessary  for  the  fair  and  proper  enjoy- 
ment and  cultivation  of  the  surface,  an  action  will  lie 
against  him.  And  on  the  other  hand,  reciprocally, 
if  the  owner  of  the  subsoil  carries  on  his  mining 
operations  so  as  to  interfere  with  the  fair  use  and 
enjoyment  of  the  surface,  the  owner  of  the  latter  may 
sue  him  for  damages.  These  are  rights  founded  upon 
natural  justice.  If  land  not  granted  expressly  for 
building  purposes^  is  loaded  with  buildings,  the  owner 
of  the  surface  has  no  right  to  the  additional  support 
necessary  to  maintain  those  buildings  until  he  has 


BIGHT  OP  SUPPORT.  381 

'acquired  the  right  by  grant  or  prescription.     Thus  if 
the   owner  of  the   subsoil,  in  working  coal,  leaves 
sufficient  support  for  the  surface,  but  the  land  sinks 
in  consequence  of  the  weight  of  the  buildings  upon  it, 
the  coal  owner  is  not  responsible  for  the  damage  done . 
But  if  the  weight  of  the  buildings  has  not  caused  the 
sinking  of  the  land,  and  the  land  would  have  fallen  in 
whether  the  buildings  had  been  erected  or  not,  the 
building  on  the  land  becomes  immaterial,  and  the 
defendant  is  responsible  in  damages  to  the  extent  of 
the  injury  done  both  to  houses  and  land.     These  pro- 
positions are  well  illustrated  by  the  case  of  Humphries 
V.  Brogden  (20  Law  fXoum.  N.  S.,  Q.  B.  10).     It  ap- 
peared that  the  surface  belonged  to  the  plaintiff,  and 
the  minerals  to  the  defendants,  the  Durham  County 
Coal   Company.     No   evidence  of  title  appeared  to 
regulate  or  qualify  their   rights  of  enjoyment,  and 
under  these  circumstances  it  was  held  that  the  owner 
of  the  surface-close,  while  unencumbered  with  build- 
ings, and  in  its  natural  state,  is  entitled  to  have  it 
supported  by  the  subjacent  mineral  strata,  and  if  the 
surface  subsides  and  is  injured  by  the  removal  of  these 
strata,  although  the  operation  of  removal  may  not 
have  been  conducted  negligently,  nor  contrary  to  the 
custom  of  the  country,  the  owner  of  the  surface  may 
maintain  an  action  against  the  owner  of  the  minerals 
for  the  damage  sustained  by  the  subsidence. 

In  delivering  the  judgment  of  the  Court  of  Queen's 
!Bench,  Lord  Campbell  said  that  **  the  jury  had  found 
that  the  company  had  worked  carefully,  and  accord- 
ing to  the  custom  of  the  country,  but  without  leaving 
sufficient  pillars  or  supports.     We  have  to  consider, 
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when  the  surface  of  land  belongs  to  one  man,  and  the 
minerals  belong  to  another  (no  evidence  of  title  ap« 
pearing  to  regulate  or  qualify  their  rights  of  enjoy* 
ment),  whether  the  owner  of  the  minerals  may  remove 
them  without  leaving  support  sufficient  to  maintain 
the  surface  in  its  natural  state.     The  case  is  relieved 
from  the  consideration  how  far  the  rights  and  liabili- 
ties of  owners  of  adjoining  tenements  are  affected  by 
the  erection  of  buildings,  for  the  plaintiff  claims  no 
greater  degree  of  support  for  his  lands  than  they 
n(iust  have  required  and  enjoyed  since  the  globe  sub* 
sisted  in  its  present  form.    We  are  of  opinion  that  the 
owner  of  the  surface,  unencumbered  by  buildings, 
and  in  its  natural  state,  is  entitled  to  have  it  supported 
by  the  subjacent  mineral  strata.     These  strata  may 
of  course  be  removed  by  the  owner  of  them,  so  that  a 
sufficient  support  for  the  surface  is  left.     Unless  the 
surface-close  be  entitled  to  this  support  from  the  close 
underneath,  corresponding  to  the  lateral  support  to 
which  it  is  entitled  from  the  adjoining  surface-close, 
it  cannot  be  securely  enjoyed  as  property^  and  under 
certain  circumstances^  as  where  the  minerals  approach 
the  surface^  and  are  of  great  thickness,  it  might  be 
entirely  destroyed.     We  likewise  think  that  the  rule, 
giving  the  right  of  support  to  the  surface  upon  the 
minerals  (in  the  absence  of  any  express  grant,  reser- 
vation, or  covenant),  must  be  laid  down  generally, 
without  reference  to  the  nature  of  the  strata,  or  the 
difficulty  of  propping  up  the  surface,  or  the  compara- 
tive value  of  the  surface  and  the  minerals." 
To  what  extent  the  subjacent  support  must  extend 
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is  a  questioD  which  in  each  case  will  depend  on  its 
own  special  circumstances*  If  the  surface  of  the 
land  is  a  common  meadow  or  a  ploughed  field,  the 
necessity  for  support  will  he  much  less  than  if  it 
were  covered  with  huildings.  All  that  can  be  ex- 
pected is  such  a  measure  of  support  as  is  necessary 
for  the  land  in  its  condition  at  the  time  of  the  grant, 
or  to  enable  the  grantee  to  use  it  for  purposes  for 
which  it  was  known  to  be  required.  If  a  man  grants 
a  meadow  to  another,  retaining  the  minerals  under  it, 
he  is  bound  so  to  work  his  mines  as  not  to  cause  the 
meadow  to  sink.  But  if  the  person  to  whom  that 
meadow  is  granted  thinks  fit  to  build  a  house  upon  it 
afterwards,  he  has  no  right  to  complain  of  the  work- 
ings and  excavations,  if,  by  reason  of  the  additional 
weight  he  has  put  on  the  surface,  they  cause  his 
house  to  fall.  On  the  other  hand,  if  the  grant  is  made 
expressly  to  enable  the  grantee  to  build  on  the  land 
granted,  then  there  is  an  implied  undertaking  and 
grant  of  subjacent  support^  just  as  if  the  house  had 
already  existed. 

And  j;hough  it  is  well  established  that  the  owner  of 
land  is  entitled  to  have  it  supported  by  the  neigh- 
bouring land  where  no  building  is  placed  on  it,  yet  it 
was  doubted  by  Lord  Hatherley,  when  Vice-Chancellor, 
in  the  recent  case  of  Hunt  v.  Peake  (29  Law  Joum. 
Chancery,  785),  whether  the  owner  of  an  ancient 
house  is  entitled  to  have  it  supported  by  his  neigh- 
bour's land.  But  in  that  of  Hamer  t;.  Knowles 
(30  Law  Joum.  Ex.  102),  it  was  held  that  the  right 
of  lateral  support,  even  through  intermediate  lands^ 
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extended  to  buildings  erected  within  20  years,  pro- 
vided tJieir  weight  was  found  not  to  contribute  to  the 
subsidence. 

The  learning  upon  this  subject  is  collected  and 
embodied  in  the  leading  case  of  Bonomi  v.  Back- 
house,* of  which  the  following  is  an  epitome  and 
extract. 

The  plaintiff  sued  as  owner  of  the  reversion  of 
some  messuages  and  buildings,  alleging  that  he  was 
entitled  to  have  them  supported  by  mines^  earth, 
&c.,  under  ground,  contiguous,  near  to,  and  under 
them ;  and  that  the  defendant  worked  his  mines  so 
negligently,  without  leaving  proper  support,  that  the 
buildings  were  damaged.  The  short  facts  were,  that 
the  plaintiff  was  the  owner  of  certain  surface,  and  of 
an  ancient  house  and  buildings  upon  it.  The  defen- 
dant had  worked  a  certain  mine  and  left  proper  sup-^ 
ports  ;  but  he  afterwards  worked  anoth6r  mine,  280 
yards  from  the  plaintiff's  property,  in  such  a  way  that 
the  roof  of  the  mine  and  surface  of  the  land  fell 
in,  and  caused  a  "thrust,"  which  extended  through 
the  intervening  working  to  those  under  the  plaintiff's 
premises,  causing  the  surface  to  subside  so  as  to 
damage  the  foundations  and  walls  of  his  buildings. 
The  working  which  caused  the  thrust  was  more  than 
-six  years  before  the  action  was  commenced,  but  the 
actual  damage  to  the  buildings  did  not  take  place  till 
within  six  years  from  the  time  the  action  was 
brought.     In  the  judgment  of  the  Court  of  Exchequer 

'  ^  Bonomi  v.  Backhouse,  27  Law  Joum.-Q.  B.  387  ;  83  Law 
T.  B.  333. 
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Chamber^  delivered  by  Mr.  Justice  Willes,  he  said, 
**The  right  to  the  support  of  lands  and  buildings 
iBtands  on  a  different  footing  to  the  mode  of  enjoy- 
ment ;  the  former  being  prima  facie  a  right  of  pro- 
perty analogous  to  a  right  to  the  flow  of  a  natural 
river  ;  while  the  latter,  that  is,  the  right  to  the  sup* 
port  of  houses,  must  be  founded  upon  prescription 
or  grant,  express  or  implied.  The  character  of  the 
right  when  accrued  is  in  each  case  the  same.  The 
question  in  this  case  depends  upon  what  is  the  cha- 
racter of  the  right,  namely,  whether  the  support  must 
be  afforded  by  the  neighbouring  soil  itself,  or  such  a 
portion  of  it  as  would  be  beyond  all  question  suflicient 
for  present  and  future  support,  or  whether  it  is  com- 
petent for  the  owner  to  abstract  minerals  without 
liability  to  an  action,  unless  and  until  actual  damage 
is  thereby  caused  to  his  neighbour.  The  most  ordi- 
nary case  of  withdrawal  of  support  is  in  town  pro- 
perty, where  persons  buy  small  pieces  of  land,  fre- 
quently by  the  yard  or  foot,  and  occupy  the  whole  of 
it  with  buildings.  They  generally  excavate  for 
sewers  ;  in  all  cases  for  foundations  ;  and  in  lieu  of 
the  support  given  to  their  neighbour's  land  by  the 
natural  soil,  they  substitute  a  wall.  We  are  not 
aware  that  it  has  ever  been  considered  that  a  mere 
excavation  of  land  for  such  a  purpose  gives  a  right  of 
action  to  an  adjoining  owner  ;  it  was  itself  a  lawful 
act,  though  it  is  ceitain  that  if  damage  ensues  in  such 
a  case  a  right  of  action  accrues.  So,  also,  we  are 
not  aware  that  until  the  case  of  Nicklin  v.  Williams, 
it  has  ever  been  supposed  that  getting  coal  or 
minerals,  to  whatever  extent,  in  a  man's  own  land, 
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was  an  unlawful  act.  If  he  did  damage  to  his  neigh* 
hour  he  was  undoubtedly  responsible ;  and  a  right  of 
action  was  supposed  to  arise  from  the  damage  and  not 
from  the  act  of  th^  man  on  his  own  land.  The  law 
favours  the  exercise  of  dominion  by  a  man  on  his  own 
land  who  is  using  it  for  a  most  beneficial  purpose  to 
himself.  Aa  we  have  already  said,  the  defendant's 
proposition  is  that  the  adjoining  owner  is  entitled  to 
have  the  adjacent  land  remain  in  its  natural  condition. 
He  does  not  and  cannot  contend  that  an  artificial 
substitute  would  prevent  a  cause  of  action.  There  is 
no  doubt  that  for  the  breach  of  a  right  an  action  lies, 
and  the  question  is,  what  is  the  plaintiffs  right  ?  Is 
it  that  his  land  should  remain  in  its  natural  condition 
unai]fected  by  any  act  done  in  the  neighbourhood  ?  Or 
is  it  that  nothing  should  be  done  in  the  neighbouring 
land  from  which  a  jury  would  find  that  damage 
might  possibly  accrue?  There  is  no  doubt  that  in 
certain  cases  actions  may  be  maintained  though  there 
is  no  actual  damage.  The  rule  laid  down  by  Mr. 
Serjeant  Williams  in  Mellor  v.  Spateman  (1  Saund. 
346)  is  that,  wherever  any  act  injures  another's  right, 
and  would  be  evidence  in  future  in  favour  of  the 
wrong-doer,  an  action  may  be  maintained  for  the 
invasion  of  the  right,  without  proof  of  any  specific 
damage.  This  is  a  reasonable  rule,  but  has  no  appli- 
cation to  the  present  case.  For  the  act  of  the  defen* 
dant  in  getting  coal  would  be  no  evidence  in  his 
favour  as  to  any  future  act.  The  getting  of  coal  was 
an  act  done  by  him  in  his  own  soil  by  virtue  of  his 
dominion  over  it.  ...  TV e  are  not  insensible 
to  the  observation,  that  to  hold  damage  to  be  an 
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essential  cause  of  action  may  extend  the  time  during 
which  parties  are  "working  the  minerals  ;  but  on 
principle  we  think  the  right  which  a  man  has  to 
enjoy  his  own  land  in  the  state  and  condition  in 
which  nature  has  placed  it,  also  to  use  it  in  such  a 
manner  as  h^  thinks  fit,  is  subject  always  to  this,  that 
if  his  mode  of  usiug  it  does  damage  to  his  neighbour 
he  must  compensate  that  neighbour.  Applying  these 
principles  to  the  present  case,  we  think  no  cause  of 
action  accrued  for  the  mere  excavation  by  the  defen- 
dant in  his  own  land  so  long  as  he  caused  no  damage 
to  the  plaintiff,  and  that  a  cause  of  action  did  accrue 
when  the  actual  damage  Brst  occurred.  We  should  be 
unwilling  to  rest  our  judgment  upon  mere  grounds  of 
policy,  but  we  cannot  help  observing  that  the  rule  of 
law,  or  rather  the  application  of  the  statute  of  limita- 
tions, which  would  deprive  a  man  of  redress  after  the 
expiration  of  six  years  when  the  actual  cause  of 
damage  waa  unknown  to  him,  when  in  very  many 
instances  he  would  be  in  inevitable  ignorance  of  it, 
would  be  harsh,  and  contrary  to  the  ordinary  prin- 
ciples of  law." 

It  seems,  thei*efore,  now,  that  if  the  owner  of  the 
subsoil  excavates  it  without  leaving  proper  support 
for  the  benefit  of  the  owner  of  the  surface,  the  latter 
has  no  right  of  action  until  some  actual  damage  has 
been  sustained  by  him.  In  the  earlier  case  of  Nicklin 
V,  Williams  (23  Law  Joum.  Ex.  335),  it  had  been 
held  that  the  withdrawal  of  any  part  of  the  stratum, 
to  the  support  of  which  the  owner  of  the  adjacent 
land,  or  a  house  thereon,  is  entitled,  gave  a  cause  of 
action,  as  an  injury  to  the  right,  although  no  damage 
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had  ensued,  notwithstaDding  the  obvious  difficulty  of 
proving  that  the  essential  part  of  the  support  really 
was  withdrawn,  in  the  absence  of  some  actual  effect 
on  the  land  or  the  structure  upon  it. 

But  the  case  of  Bonomi  v.  Backhouse,  just  before 
cited,  is  a  commentary  upon  Kicklin  v.  Williams,  and 
distinctly  overrules  it. 

Upon  the  whole,  the  right  of  support  from  adjoining 
lands  may  be  stated  thus.  Every  owner  of  land  is 
entitled  of  common  right  to  such  an  amount  of  support 
from  the  land  adjoining  as  is  neceissary  to  keep  his 
own  soil  in  its  natural  and  ordinary  state.  If,  how- 
ever, the  owner  ^as  loaded  and  burdened  it  with 
buildings  it  is  otherwise.  In  that  case  he  is  not  en- 
titled of  common  right  to  the  extra  support  from  his 
neighbour's  soil  which  may  be  required  to  keep  up  his 
buildings.  He  cannot,  by  thus  artificially  burdening 
his  land  and  altering  its  natural  condition,  deprive  his 
neighbour  of  the  privilege  of  doing  with  his  land  what 
he  might  have  done  before.  But  he  may  acquire  a 
right  by  grant  or  prescription  to  this  extra  support^ 
and  sue  for  damages  for  an  infringement  of  it.  Thia 
was  the  case  in  Bonomi  v.  Backhouse,  where  the 
buildings  alleged  to  be  injured  by  the  excavations  in 
the  adjoining  land  were  ancient  buildings,  and  were, 
therefore,  entitled  to  an  extra  and  peculiar  support ; 
in  fact,  to  so  much  support  as  was  necessary  to  main- 
tain them.  This  proposition  may  also  be  collected 
from  the  following  decision,  and  some  further  light  is 
thrown  upon  the  claim  to  support. 

In  the  case  of  Brown  v.  Bobins  (28  Law  Joum. 
f^x.  250),  the  plaintiff's  house  was  built,  more  than 
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twenty  years  before,  upon  land  under  which  coal  had, 
been  worked,  according  to  the  custom  of  the  country, 
with  ribs  and  pillars  left  as  supports.  The  defendant 
knowing  this,  worked  his  coal  mines  under  land  ad- 
jacent, but  not  inmiediately  adjoining,  so  as  to  cause 
the  soil  intervening  to  give  way,  and  thus  to  cause, 
the  soil  under  the  foundation  of  the  plaintiff's  house 
also  to  give  way.  It  was  held  that  the  defendant  was 
liable,  and  it  would  seem  from  this  case  that  a  house 
after  twenty  years  acquires  a  right  to  the  lateral 
support  of  the  soil  around  it.  Lord  Chief  Baron 
Pollock  said,  "  If  it  were  necessary  (which  it  is  not) 
to  decide  whether  the  plaintiff  was  ei\titled  to  the 
support  for  the  house,  as  a  house,  we  should  be  dis- 
posed to  hold,  especially  as  it  is  above  twenty  years 
old,  that  he  was  entitled  to  the  support  of  the  sur- 
rounding ground.  But  when  the  jury  found  that  the 
injury  was  not  occasioned  by  the  weight  of  the 
building,  the  .existence  of  the  house  on  the  land  was 
immaterial.  The  plaintiff  complains  of  injury  to  the 
land,  the  fall  of  the  house  being  rather  matter  of 
damage.  And  if  the  defendant  knew  that  the  land 
there  had  been  so  weakened  by  undermining  on  the 
east  side,  that  there  was  greater  danger  in  working  on 
the  west  side  than  there  would  otherwise  have  been, 
then  he  ought  not  to  have  dug  there  so  as  to  throw 
the  plaintili's  land  down.  And,  having  done  so,  he  is 
responsible  for  the  injury." 

When  houses  or  buildings  have  been  obviously 
supported  by  the  adjoining  land  or  buildings  of  a 
neighbouring  owner,  or  the  owner  of  the  subsoil,  for 
the  full  period  of  twenty  yearSy  a  prescriptive  right  to 
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such  sapport  is  gained,  unless  something  is  proved  to 
displace  sach  right.  A  defendant  who  has  acquiesced 
for  more  than  twenty  years  in  the  enjoyment  hy  the 
plaintiff  of  lateral  support  from  the  defendant's  ad« 
joining  soil  or  building,  cannot  afterwards  lawfully 
interrupt  the  enjoyment  of  that  privilege.  But  the 
adjoining  owner  must  have  hnowny  or  had  the  means 
of  knowing y  that  the  house  in  question  was  so  sup' 
ported,  and  have  acquiesced  in  the  enjoyment  of  that 
advantage.*  Mr.  Baron  Bramwell  has  laid  it  down 
in  the  case  of  Solomon  v.  The  Vintners'  Company,'|' 
that  ^  supposing  a  claim  to  exist  as  a  matter  of  abso- 
lute  right,  or  supposing  it  to  exist  os  a  matter  of 
prescription,  or  under  the  Prescription  Act,  or  as 
founded  on  some  supposed  lost  grant ;  in  any  of  these 
cases  it  can  only  exist  if  the  benefit  claimed  was  one 
that  was  enjoyed  as  of  right.  Now  a  thing  cannot  be 
enjoyed  as  of  right  unless  it  is  enjoyed  openly  and 
visibly.  An  enjoyment  must  neither  be  in  precario 
nor  clam — (dubious  nor  secret),  it  must  be  open." 
Unless  therefore  there  is  that  which  is  called  "  adverse 
enjoyment,"  which  means  an  open  enjoyment  or  exer- 
cise of  a  right,  as  distinguished  from  an  ambiguous, 
permissive,  or  concealed  enjoyment,  no  title  will  be 
gained  by  prescription  to  any  special  rights.  There* 
fore  a  grant  ought  not  to  be  hiferred  from  any  lapse 
of  time  short  of  twenty  years  after  the  neighbour  was, 
or  ought  to  have  been,  fully  aware  of  the  facts.  The 
easement  must  have  been  enjoyed  for  twenty  years 

♦  Brown  o.  Windsor,  1  Cromp.  &  Jer.  27. 
t  Solomon  v.  Vintners'  Co.,  33  Law  T.  224. 
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tinder  a  claim  of  right ;  and  "if  neither  party  was 
acquainted  with  the  fact  that  the  easement  was  ac- 
tually used  at  all,  we  should  probably,"  observes  Baron 
Alderson,  **  be  of  opinion  that  there  was  no  user  of 
the  easement  under  a  claim  of  right."* 

With  regard  to  the  right  to  the  support  from  the 
subjacent  strata  for  the  surface  of  common  lands 
which  have  been  inclosed  by  virtue  of  Acts  of  Par- 
liament, it  is  probable  that  the  22  h  23  Tict.  c.  xliii. 
(previously  referred  to)  will  for  the  most  part  pre- 
vent disputes  for  the  future,  from  the  exercise  of 
mining  rights  in  such  lands.  But  it  may  be  conve- 
nient to  refer  to  some  cases  decided  upon  disputed 
rights  in  lands  inclosed  prior  to  the  passing  of  that 
Act.  In  the  recent  case  of  Roberts  v,  Haines  {25 
Law  Journ.  Q.  B.  353),  it  appeared  that  an  In- 
closure  Act  had  given  power  to  allot  the  conunon 
and  waste  lands  in  a  manor.  It  enacted  that  it  should 
be  lawful  for  the  lord  to  come  upon  the  common  and 
waste,  to  search  for  and  get  coals,  making  compensa- 
tion to  any  person  whose  allotment  should  be  damaged. 
It  was  held  that  notwithstanding  this  power,  the  lord 
had  no  right  so  to  work  the  coals  as  to  destroy  the 
support  of  the  surface.  Lord  Campbell  said,  *'  Be- 
fore the  Inclosure  Act,  both  surface  and  minerals 
belonged  to  the  lord,  but  he  agrees  to  that  statute,  and 
thereby  to  the  alienation  of  the  surface  to  the  allottees, 
who  are  thus  put  in  the  same  situation  as  if  this  had 
been  part  of  the  ancient  enclosed  land  of  the  manor, 
und  the  lord  had  alienated  it,  in  which  case  the  alienee 

♦  See  Partridge  v,  Scott,  8  M.  &  W.  230. 
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would  have  had  all  the  rights  of  an  owner  of  land  at 
common  law.  That  being  so,  according  to  Humphries 
V.  BrogdeOy  the  owner  of  the  surface  is  entitled  to 
the  support  iof  the  subjacent  minerals,  and  if  the 
owner  of  the  subjacent  strata,  working  ever  so  care- 
fully, according  to  the  custom  of  the  country,  does 
injury  to  the  surface,  by  making  it  subside,  he  is  liable 
to  an  action.  We  have,  therefore,  to  see  whether  any 
special  power  is  given  by  this  statute  to  the  loi'd  in 
this  respect.  According  to  one  way  of  reading  the 
Act,  there  would  be  a  right  for  him  to  get  the  mine- 
rals anywhere  and  at  any  distance  or  depth,  so  that  he 
makes  compensation  for  damage  done.  But  by  consent 
of  counsel  on  both  sides,  it  seems  agreed  that  the  com- 
pensation is  confined  to  damage  done  on  the  surface. 
This,  therefore,  leaves  the  lord  in  other  respects  in 
the  position  of  an  ordinary  owner  of  minerals,  where 
the  surface  belongs  to  another,  and  he  cannot,  there- 
fore, defend  himself  effectually  against  an  action." 

But  in  the  case  of  Rowbotham  v,  Wilson  (25  Law 
Journ.  Q.  B.  362,  and  8  H.  L.  Cases,  348),  where  an 
Inclosure  Act  had  been  passed,  and  on  the  face  of 
the  award  it  was  stipulated  that  the  allotteea  of  the 
minerals  should  have  liberty  to  work  the  mines,  and 
the  allottees  of  the  surface  should  have  no  claim  for 
compensation  for  any  consequent  sinking  of  the  sur- 
face, it  was  held  that  the  owner  of  the  surface  took  it 
as  a  separate  tenement,  with  only  a  qualified  right  of 
support  from  the  minerals,  and  that  he  could  have 
maintained  no  action  against  the  allottee  for  working 
them  in  a  careful  manner.  Houses  had  been  erected 
upon  the  sm^ace,  and  it  was  contended  that  as  thej 
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hatl  stood  thereou  for  more  than  twenty  years  before 
the  subsidence  complained  of,  a  right  of  support  to 
them  had  at  all  events  been  acquired.  But  Lord 
Campbell  observed  that  "  it  would  be  strange  if  the 
owner  of  the  minerals,  who  might  work  them  although 
the  surface  in  its  natural  state  might  be  injured  by 
subsidence,  could  be  prevented  doing  so  by  the  owner 
of  the  surface  erecting  upon  it  houses  which  he,  the 
owner  of  the  minerals,  could  in  no  way  disturb.  We 
are  clearly  of  opinion  that  there  is  no  evidence  from 
which  a  lost  grant  fi*om  the  owner  of  the  minerals  to 
the  owner  of  the  surface  can  be  lawfully  presumed, 
and  that  there  is  no  evidence  of  enjoyment  as  of  right 
from  which  the  easement  can  be  claimed  under  Lord 
Tenterden's  Act." 

It  has  been  laid  down  in  the  case  of  Hilton  r.  Lord 
Granville  (13  Law  Journ.  Q.  B.  193),  that  a  custom 
or  prescription  by  which  a  manorial  right  to  work 
mines  without  compensation  for  injury  is  invalid.  But 
this  is  doubted  by  a  learned  author,  who  thinks  that 
such  a  custom,  though  difficult  to  prove,  must,  if 
proved,  prevail.  For  as  the  right  to  withhold  support 
^vithout  compensation  may  be  the  subject  of  grants  so 
it  seems  to  follow  that  it  may  be  established  by  pre- 
scription. 

The  provisions  of  the  Act  22  &  23  Vict.  c.  xliii. 
will  be  found  in  another  part  of  this  work,  and  are 
very  important  to  all  persons  interested  in  minera 
property  under  inclosed  lands. 
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CHAP.  XIII, 

INUNDATIONS  AND   BABBIEBS, 

One  of  the  great  difficulties  of  coal  mining  is  water, 
'*  In  the  sinkings  at  the  Great  Hetton  Colliery,  in  the 
county  of  Durham,"  says  a  recent  author,  ^' three 
principal  springs  or  feeders  were  met  with.  The  term 
^  feeder '  is  very  expressive,  and  intimates  that  the  out- 
flow of  the  water  is  constantly  fed  from  some  unseen 
source.  Of  these  feeders,  the  first  issued  2,000  gallons 
of  water  per  minute  ;  the  second,  1,000  gallons  ;  the 
third,  1,600  gallons  per  minute.  It  is  generally  sup- 
posed that  these  waters  are  originally  derived  from  the 
surface,  that  is,  from  rains  and  floods  percolatiqg 
through  the  superficial  beds  of  earth  and  soil.  Fre- 
quent inundations  are  caused  by  accumulations  of 
water  in  adjoining  mines.  The  custom  of  leaving 
solid  masses  of  coal,  as  barriers  between  adjoining 
workings,  arose  from  this  difficulty.  But  the  negligent 
manner  of  working,  or  the  cutting  away  of  too  much 
or  the  whole  of  the  barrier,  or  the  wrongful  working 
of  an  adjoining  mine,  gives  rise  to  disputes  and  to 
lawsuits." 

^'  The  law  relating  to  this  subject,"  says  Mr.  Bain* 
bridge,  '^  seems  to  be  sufficiently  simple  and  rational. 
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It  is  founded  on  the  natural  assumption  that  water  is 
the  common  enemy,  which,  whether  open  or  concealed, 
each  owner  must  combat  for  himself ;  and  upon 
another  different  but  consistent  principle,  that  each 
owner  has  the  full  right  to  extract  the  greatest  pos* 
sible  benefit  from  his  property  ;  and  that  if  in  so  doing 
he  injure  his  neighbour  he  will  not  be  liable  to  action, 
if  his  acts  spring  from  no  malice  or  mischief,  and  are 
simply  consistent  with  a  reasonable  exercise  of  his 
own  rights.  For  he  ought  not  to  be  held  responsible 
for  the  n^ligence  of  a  neighbour  who  might  have 
protected  himself.  The  custom  prevailing  in  most 
mining  districts  is  conformable  to  this  law.  The 
mine  owner  works  to  the  very  end  of  his  boundary  on 
the  dip  of  the  beds,  and  leaves  a  barrier  of  his  own 
mineral  on  the  rise.  Each  owner  thus  fares  alike,  and 
each  is,  or  ought  to  be,  independent  of  the  other."* 
There  is  here  no  question  of  easement.  It  is  a  matter 
depending  entirely  upon  the  admitted  rights  of  pro- 
perty. If  an  upper  owner  trepsass  upon  the  barrier 
of  a  lower  owner,  the  former  will  be  liable  for  the 
consequential  damage,  as  well  as  for  the  trespass 
itself. 

The  leading  cases  upon  this  subject  are  the  follow- 
ing. In  the  case  of  Clegg  v,  Dearden  (17  Law  Journ. 
Q.  B.  233),  the  plaintiffs  were  in  possession  of  a  col- 
liery in  Staffordshire  from  1830  to  the  conmiencement 
of  the  suit.  The  defendant  had  worked  an  adjoining 
colliery,  on  the  rise,  previously  to  the  demise,  had 
trespassed  into  the   other  lower  coal-mine,  and  had 

•  Bainbridge  on  Mines,  426. 
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made  some  excavations  mid  openings  in  the  coal  of 
that  mine,  by  means  of  which  the  roof  of  those 
excavations  fell  in,  and  the  interstice  became  filled 
with  water.  Afterwards  the  plaintiifs  worked  within 
a  few  yards  of  their  boundary,  where  they  found  these 
waters  which  flooded  their  mine.  These  trespasses 
were  previously  unknown  to  the  plaintiffs.  The 
defendant  had  ceased  to  work  his  own  coal,  and  to 
pump  out  the  water.  It  was  found  by  the  special 
verdict  that  the  distance  left  by  the  plaintiffs  would 
have  been  a  sufficient  barrier,  if  the  defendant  had 
not  trespassed  wrongfully.  In  1841  an  action  on  the 
case  was  brought  against  the  defendant  for  those 
trespasses,  which  -was  referred  to  an  arbitrator,  and 
substantial  damages  awarded.  Afterwards  another 
action  was  brought  against  the  defendant  for  not 
closing  the  barrier.  But  it  was  held  by  the  Court 
of  Queen's  Bench  that  the  action  could  not  be  main- 
tained. Lord  Denman  in  giving  judgment  said  there 
was  a  legal  obligation  to  discontinue  a  trespass,  or 
remove  a  nuisance,  but  no  such  obligation  upon  a 
trespasser  to  replace  what  he  had  pulled  down  or 
destroyed  en  the  land  of  another,  though  he  was 
liable  in  an  action  of  trespass  to  make  compensation 
in  damages  for  the  loss  sustained.  The  defendant 
having  made  an  excavation  and  apeii;ure  in  the 
plaintiff's  land,  was  liable  to  an  action  of  trespass  ; 
but  no  cause  of  action  arose  from  his  omitting  to 
re-enter  the  plaintiff 's  land  to  fill  up  the  excavation. 
Such  an  omission  was  neither  a  continuation  of  a 
trespass,  nor  of  a  nuisance,  nor  the  breach  of  any 
legal  duty.     The  iflowing  of  the  water  and  the  damage 
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were  merely  consequential,  for  which  compensation 
had  been  made.** 

The  case  of  Smith  and  others  r.  Kenrick  (18  Law 
Journ.  C.  P.  172)  is  also  a  valuable  leading  case  upon 
this  subject. 

The  plaintifis  and  defendant  occupied  adjoining 
collieries.  A  predecessor  of  the  defendant,  but  with 
whom  be  had  no  privity,  committed  a  trespass  and 
made  holes,  called  thyrlings,  in  a  barrier  of  coal 
belonging  to  the  plaintiffs,  which  separated  the  two 
collieries.  It  was  a  vertical  seam  or  vein  of  coal, 
the  property  of  the  plaintiffs  and  part  of  their  colliery, 
and  this  seam  or  vein  formed  a  barrier  between  the 
chambers  which  had  been  excavated  in  tho  defen- 
dant's colliery  and  the  chambers  in  that  of  the  plain- 
tiffs. In  the  beginning  of  1844  the  then  owners  of 
the  adjoining  colliery  made  three  holes  in  and  through 
this  barrier.  The  defendant  afterwards  became  the 
occupier  of  that  colliery  without  any  privity  either  of 
contract  or  estate  between  him  and  his  predecessors 
who  had  so  made  these  holes.  When  the  defendant 
became  the  occupier  there  was  a  large  subterraneous 
body  of  water  in  the  Avon  Eitha  (that  is,  the 
defendant's  colliery),  which  communicated  with  and 
was  fed  by  springs  in  the  neighbourhood.  This  body 
of  water  was  on  a  higher  level  than  the  chambers 
of  Avon  Eitha,  and  separated  from  them  by  a  hori- 
zontal bar  of  coal  which  was  part  of  Avon  Eitha 
Colliery.  The  chambers  of  Avon  Eitha  were  on  a 
higher  level  than  the  holes  above  mentioned,  and 
the  holefl  were  on  a  higher  level  than  the  chambers 
of  Plas  Bennion,  that  is,  the  plaintiffs'  colliery.     The 
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effect  of  removing  the  horizontal  bar  of  coal  in  Avon 
Eitha  would  be  that  the  water  above  mentioned  would 
of  itself  flow  into  the  chambers  of  Avon  Eitha,  and 
that  a  large  portion  of  such  water  would  also  flow  on 
of  itself  from  the  chambers  of  Avon  Eitha,  through 
holes  or  thyrlings,  into  the  chambers  of  Plas  Bennion. 

The  defendant,  during  his  occupation  before  the 
month  of  June  1845,  knowing  that  these  holes  were 
then  open  into  Plas  Bennion,  and  that  the  eflect  of 
removing  the  horizontal  bar  of  coal  would  be  as  above 
stated,  nevertheless  did  remove  it  in  order  to  get 
the  coal  and  work  his  mine  in  the  manner  most  advan- 
tageous to  himself.  In  consequence  of  the  removal 
the  water  flowed  of  itself  into  the  chambers  of  Avon 
Eitha.  One  portion  of  the  water  flowed  on  of  itself, 
thence  through  the  thyrlings  or  holes  into  the  cham- 
bers of  Plas  Bennion.  Another  poition  of  it  would 
have  flowed  down  to  the  bottom  of  Avon  Eitha  and 
below  the  holes,  had  it  not  been  obstructed  in  its 
natural  course  by  a  dam  which  the  defendant  had 
placed  in  Avon  Eitha,  and  it  was  thus  turned  into 
the  chambers  of  Plas  Bennion.  This  dam  was  re- 
moved by  workmen  of  the  Plas  Bennion  Colliery 
before  the  commencement  of  the  action.  The  defen- 
dant contended  that  the  action  was  not  maintainable, 
as  the  defendant,  in  getting  the  coal  from  his  own  mine, 
as  stated,  had  not  done  any  act  from  which  it  was  his 
duty  to  refrain. 

The  plaintifl*s  contended  that  it  was  the  duty  of  the 
defendant  to  refrain  from  cutting  through  the  bar  of 
coal  in  his  own  mine,  under  all  the  circumstances  of 
the  case. 
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Other  points  were  also  made  on  each  side ;  bat 
they  do  not  affect  the  general  principle  which  governs 
Ihe  rights  of  adjoining  owners  of  coal  strata.  The 
judgment  of  the  Court  of  Common  Pleas  was  deli- 
vered on  the  14th  of  February  1849,  by  Mr.  Justice 
Cresswell.  He  said  :  "  The  claim  of  the  plaintiff  to 
compensation  is  advanced  on  two  grounds  :  first,  on 
a  supposed  duty  on  the  defendant,  arising  out  of  the 
act  of  Evan  Jones  (his  predecessor  in  the  occupation) 
in  removing  the  plaintiff's  barrier  of  coal  when  he 
occupied  Avon  Eitha,  and  the  subsequent  occupation 
of  the  same  colliery  by  the  defendant ;  and,  secondly, 
on  a  general  liability,  said  to  be  imposed  by  law  upon 
the  defendant,  to  be  responsible  for  the  injury  done 
to  an  adjoining  colliery  by  water  casually  introduced 
into  his  own  in  the  course  of  working  it.  As  to  the 
first  point,  it  is  to  be  observed  that  there  was  po 
privity  of  any  kind  between  Evan  Jones  and  the 
defendant.  The  act  done  by  Jones,  of  which  com- 
plaint is  made,  was  done  not  upon  the  premises  now 
occupied  by  the  defendant,  but  upon  those  of  the 
plaintiff;  nor  does  the  defendant  derive  his  title  to 
the  premises  he  occupies  from  Jones.  There  was  no 
privity  of  estate  or  contract  between  Jones  and  the 

defendant If  Jones  had  done  anything  in  Avon 

Eitha  Colliery  which  made  his  premises  in  their  then 
state  a  nuisance  to  the  plaintiff's  colliery,  the  defen- 
dant, as  occupier,  might  have  been  made  responsible 
for  continuing  them  in  that  state,  as  for  upholding 
the  nuisance.  The  act  done  by  Jones  to  the  injury 
of  the  plaintiff's  mine  was  on  the  plaintiff's  soil, 
where  the  defendant  would  have  no  right  to  go,  even 
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if  he  wished  it:,  for  the  purpose  of  remedying  the  evil 
that  Jones  had  done.  We  think,  therefore,  that  no 
special  duty  to  protect  the  plaintiff's  mine  against 
water  in  the  defendant's  mine  attached  to  the  latter, 
in  consequence  of  Jones  having  removed  the  plain- 
tiff's barrier  of  coal  when  he  occupied  Avon  Eitha, 
and  of  his  (the  defenduit's)  having  succeeded  him  in 
such  occupation. 

"  The  next  ground  upon  which  it  was  contended 
that  the  defendant  was  liable  in  this  action,  is  much 
broader,  namely,  that  he  was  of  common  right  bound 
to  prevent  the  water  coming  into  his  own  mine  from 
flowing  into  his  neighbour's.  It  is  material  to  re- 
member that  in  the  case  it  is  stated  that  the  defen- 
dant worked  out  the  coal  which  protected  his  oWn 
mine  from  the  subterranean  body  of  water,  for  the 
purpose  of  obtaining  the  coal,  and  so  working  his 
mine  in  the  manner  most  beneficial  to  himself.  There 
is  nothing  from  which  we  can  infer  that  it  was  an 
unusual  or  negligent  mode  of  proceeding,  or  that  it 
was  done  with  any  design  to  injure  his  neighbour's 
mine."  He  then  proceeded  to  examine  several  cases 
which  had  been  quoted  in  the  argument,  and  to  dis- 
tinguish them  from  the  present.  He  referred  to  the 
case  of  Elaward  v.  Bankes  (2  Burr.  1113),  observing 
upon  it  that  "  there  can  be  no  doubt  that  a  man  may 
cause  water  to  flow  from  his  own  premises  into  his 
neighbour's,  so  as  to  make  himself  liable  to  an  action 
— for  instance,  by  erecting  a  mound  or  other  work 
to  give  it  that  direction,  as  appears  to  have  been  done 
by  the  present  defendant  before  a  former  action  was 
commenced,  and  in  which  he  paid  money  into  court 
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as  compensation.      In  this  case  it  ought  not  to  be  said 
that  he  caused,  but  that  he  permitted,  the  water  to 

flow  into  the  plaintifl's  mine Treating  the 

question  as  a  new  one,  not  governed  by  anj  decided 
case,  it  would  seem  to  be  the  natural  right  of  each  of 
the  owners  of  two  adjoining  collieries,  neither  being 
subject  to  any  servitude  to  the  other,  to  work  his  own 
in  the  manner  most  convenient  and  beneficial  to  him- 
self, although  the  natural  consequence  may  be  that 
some  prejudice  will  accrue  to  the  owner  of  the  adjoin- 
ing mine,  so  long  as  that  does  not  arise  fi^om  the  negli- 
gent or  malicious  conduct  of  the  party.  In  the 
present  case  it  could  not  be  disputed  that,  but  for 
the  excavation  of  the  plaintiff's  coal,  the  defendant 
would  have  been  entitled  to  work  out  the  whole  of 
his  own  coal;  for  if  the  space  which  it  had  occu- 
pied became  afterwards  filled  with  water,  that  would 
have  done  no  harm  to  the  plaintiff,  if  his  coal  also 
had  not  been  excavafed  ;  and  if  he  afterwards  ex- 
cavated his  own,  and  the  water  flowed  in  from  the 
defendant's  workings,  he  would  not  on  that  account 
have  any  right  of  action  for  the  damage  done  by  it. 

Here  the  working  of  the  two  mines  has  been 

simultaneous.  But  the  defendant's  mine  not  being 
subject  to  any  servitude,  what  authority  is  there  for 
saying  that  the  plaintiff,  by  working  his  coal,  could 
alter  or  abridge  the  right  of  the  defendant  to  work 
his  own  ?  Surely  the  reasonable  thing  is  that  the 
plaintiff  should  leave  part  of  his  own  coal  to  protect 
his  own  workings  against  the  influx  of  water.  The 
plaintiff  took  that  view  of  the  matter,  and  left  a  bar- 
rier which  would  have  been  sufficient  for  the  purpose, 
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but  vas  broken  through  by  a  wrong  doer,  for  whose 
act  the  defendant  is  not  responsible.  There  are  manj 
cases  in  which  the  principle  has  been  recognized  that 
one  landowner  cannot,  by  •altering  the  condition  of 
his  land,  deprive  the  owner  of  the  adjoining  land  of 
the  privilege  of  using  his  own  as  he  might  have  done 
before.  Thus  he  cannot,  by  building  a  house  near 
the  margin  of  his  land,  prevent  his  neighbour  from 
excavating  his  own  land,  although  it  may  endanger 
the  house,  unless,  indeed,  by  lapse  of  time  the  adjoin- 
ing land  has  become  subject  to  a  right  analogous  to 
what  in  the  Roman  law  was  called  a  servitude.  So 
also  in  Acton  v.  Blundell  (13  Law  Joum.  Ex.  289)  the 
court  held  that  one  landowner  having  dug  a  well  in 
his  own  land,  could  not  maintain  an  action  against  a 
party  who  afterwards  sunk  a  coal-pit  in  the  neigh- 
bourhood, which  had  the  effect  of  drawing  the  water 
away  from  his  well ;  the  act  not  being  done  by  the 
defendant  maliciously  or  negligently,  but  in  a  proper 
manner  for  the  purpose  of  winning  his  own  coal. 
We  think  the  same  principle  is  applicable  to  the 
present  case.  The  water  is  a  sort  of  common  enemy, 
against  which  each  man  must  defend  himself.  And 
this  is  in  accordance  with  the  civil  law,  by  which  it 
was  cx)nsidered  that  land  on  a  lower  level  otoed  a 
natural  servitude  to  that  on  a  higher,  in  respect  of 
receiving,  without  claim  to  compensation,  the  water 
naturally  flowing  down  to  it 

"  Upon  the  whole  we  are  of  opinion  that  the  plain- 
tiff is  not  entitled  to  recover." 

Since  the  first  edition  was  published  the  following 
case  has  occuiTed,  which  supplies  further  illustrations 
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of  the  principle  above  stated.     In  the  case  of  Baird 
and  others  v.  Williamson  (33  Law  Joum.  C.  P.  101), 
it  was  held  that  the  owner  of  the  upper  of  two  adjoin- 
ing collieries  is  not  liable  for  injury  done  by  water 
flowing  by  gravitation  into  the  lower  mine  from  works 
conducted  by  him  in  the  usual  and  proper  manner  for 
the  purpose  of  getting  minerals  from  any  part  of  his 
mine.    But  he  must  not  interfere  with  such  gravita- 
tion so  as  to  make  it  more  injurious  to  the  lower  mine 
or  more  advantageous  to  himself,  for  if  he  does  so  and 
be  thereby  an  active  agent  in  sending  water  to  the 
lower  mine,  an  action  will  lie  against  him  by  the 
owner  of  the  lower  mine  for  the  injury  it  may  occa- 
sion.    The  court  endorsed  the  judgment  in  Small  v. 
Kenrick,  and  the  principle  affirmed  and  developed  is 
this,  that  the  plaintiff  as  occupier  of  the  lower  mine 
is  stdject  to  no  servitude  of  receiving  water  conducted 
by  man  from  the  higher  mine*    Each  mine  owner  has 
all  the  rights  of  property  in  his  mine,  and  amongst 
them  the  right  to  get  all  minerals,  provided  he  works 
with  skill  in  the  usual  manner,  and  if,  while  the  occu- 
pier of  the  higher  mine  exercises  that  right,  nature 
causes  water  to  flow  to  a  lower  mine,  he  is  not  re- 
sponsible for  that  operation  of  nature.     If  the  owner 
of   the  lower  mine   intends  to  guard   against  this 
operation,  he  must  leave  a  barrier  at  the  upper  part 
of  his  mine  to  bank  back  the  water  of  his  higher 
neighbour.   This  judgment  was  given  upoil  demurrers 
raising  the  legal  points,  and  was  not  the  result  of  a 
trial  by  jury. 

And  the  case  of  Rylands  v.  Fletcher,  decided  in  the 
House  of  Lords  in  July  1868,  is  a  valuable  illustration 
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of  the  responsibility  of  persons  who  while  using  land, 
however  carefully,  in  a  non-natural  or  artifio.ial  way, 
cause  damage  to  a  neighbour.  The  facts  were  shortly 
as  follows.  The  defendants  were  the  owners  of  a  mill 
and  close  of  land,  and  the  plaintiff  was  the  occupier  of 
a  mine  under  an  adjacent  close.  He  had  gradually 
pushed  his  mining  operations  till  he  came  into  contact 
ivith  some  old  workings  under  the  defendants*  close, 
which  had  been  connected  with  the  surface  by  some 
vertical  shafts,  now  filled  up.  Under  these  circum- 
stances the  defendants  proceeded  to  make  a  reservoir 
of  water  on  their  close,  and  their  engineer,  not  having 
noted  the  old  shafts,  allowed  water  to  rush  down 
them  into  the  old  workings,  and  from  them  into  the 
plaintilTs  mine.  There  was  no  dispute  as  to  the 
plaintiffs  right  to  work  his  coal  up  to  the  old  work- 
ings. It  was  held  that  the  owners  of  the  reservoir 
were  responsible  for  the  damage  done,  and  the  Lord 
Chancellor  adopted  and  confiimed  the  judgment  of 
Mr.  Justice  Blackburn  in  the  court  below.  That 
learned  judge  said,  ^  We  think  the  mle  of  law  is,  that 
the  person  who,  for  his  own  purposes,  brings  on  his 
land  and  collects  and  keeps  anything  that  is  likely  to 
do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril, 
and  if  he  does  not  do  so,  is  primd  facie  answerable 
for  all  the  damage  which  is  the  natural  consequence  if 
it  escapes.  He  can  excuse  himself  by  showing  that 
the  escape  was  owing  to  the  plaintiff's  default,  oPy 
perhaps,  that  the  escape  was  the  consequence  of  vi> 
majoVf  or  of  the  act  of  God.  The  general  rule  seems, 
on  principle,  just.  The  person  whose  grass  is  eaten 
down  by  the  escaping  cattle  of  his  neighbour,  or 
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whose  mine  is  flooded  by  the  water  from  his  neigh- 
bour's reservoir,  or  whose  habitation  is  made  unhealthj 
by  the  noisome  vapours  of  his  neighbour's  alkali  works, 
is  damnified  without  any  fault  of  his  own  ;  and  it 
seems  but  just  that  the  neighbour  who  has  brought 
something  on  his  own  property  (which  was  not  natu- 
rally there)  harmless  to  others,  so  loug  as  it  is  confined 
to  his  own  property,  but  which  he  knows  will  be 
mischievous  if  it  gets  on  his  neighbour's,  should  be 
obliged  to  make  good  the  damage  which  ensues  if  he 
does  not  succeed  in  confining  it  to  his  own  property." 
The  distinction  taken  was  between  the  natural  user 
of  land  and  the  operation  of  the  laws  of  nature,  on 
one  hand,  and  the  non-natural  use  of  it  for  the  pur- 
pose of  introducing  something  into  it  which  in  its 
natural  condition  was  not  in  or  on  it. 

These  judgments  treat  this  subject  so  clearly,  and 
exhaust  it  so  thoroughly,  that  the  author  will  not 
venture  io  add  any  observations  or  comments  of  his 
own.  He  will  only  suggest  that  the  principle  which 
seems  to  lie  at  the  root  of  the  decisions  is  this,  that  a 
kind  of  servitude. or  liability  attaches  by  the  general 
law  of  nature  and  of  property  to  land  which  lies  on  a 
lower  level  in  its  relation  to  that  which  is  higher,  to 
receive  any  water  which  comes  or  is  let  down  upon  it, 
provided  it  fiows  in  the  course  which  natural  laws 
direct.  If  the  occupier  of  the  higher  ground  by  any 
artificial  means  alters  the  course  of  the  current  he 
sends  down,  the  servitude  of  the  lower  land  will  not 
compel  the  occupier  to  receive  such  a  diverted  flow. 
But,  on  the  other  hand,  if  the  flow  from  the  higher  to 
the  lower  level  be  natural,  the  occupier  below  must 
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take  measures  to  protect  himself  against  the  liabilities 
of  his  natural  situation,  and  prevent  the  discharge  of 
the  water  upon  himself,  which,  if  it  found  an  outlet 
to  him,  would  not  generally,  however  injurious,  create 
a  right  of  action  or  be  the  ground  of  an  injunction. 
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CHAP.  XIV. 

WORKING  OUT  OP  BOUNDS. 

The  working  of  coal  beyond  the  limits  to  which  the 
proprietor  of  the   mine  is  entitled  is  sometimes  a 
source  of  great  mischief.     It  is  not  only  the  loss  of 
the  coal  itself  which  may  be  involved,  but  the  barrier 
left   by   the    neighbouring    miners  may  be  broken 
through,  and  thus  bring  about  calamitous  results  to 
life  and  property.    The  remedy  for  this  injury  is  an 
action  of  trespass.    In  an  action  of  trespass  for  taking 
away  coal  under  ^uch  circumstances,  the  plaintiff  is 
entitled  to  recover  the  value  of  the  coal  at  the  time 
of  its  severance  from  the  soil,  and  the  trespasser  can- 
not claim  any  deduction  therefrom  in  respect  of  the 
expense  incurred  by  him  in  getting  the  coals,  unless 
there  is  a  £a,irly  disputed  title.  This  value  is  the  selling 
price  at  the  pit's  mouth,  after  deducting  the  expense  of 
carrying  the  coals  from  the  place  in  the  mine  where 
they  were  got  to  the  pit's  mouth.    The  plaintiff  is  also 
entitled  to  compensation  for   all  injury  done  to  his 
soil  by  digging,  if  the  approach  be  made  from  the 
surface  by  new  excavations.      The  estimate  of  the 
loss  from  the  removal  of  the  coal  depends  upon  the 
value  of  the  coal  at  the  time  of  its  severance  from  the 
soil ;  and  the  defendant  has  no  right  to  any  deduction 
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in  respect  of  royalty  payable  by  the  plaintiff  to  the 
mine  owner  on  coals  got  from  the  mine.* 

The  recent  case  of  Hilton  v.  Woods  (Law  Reports, 
Equity,  1867,  p«  433)  is  an  authority  upon  the  ques- 
tion of  compensation  to  the  owner  for  coal  improperly 
worked  by  the  occupier  of  an  adjoining  mine.  "It  is 
clear,"  says  Sir  B.  Malins,  *^  that  a  different  principle  is 
applicable  when  the  coal  is  taken  inadvertently,  or  (as 
in  the  present  case)  in  the  bond ^de  belief  o^  title,  and 
when  it  is  taken  fraudulently,  with  full  knowledge  on 
the  part  of  the  taker  that  he  is  doing  wrong,  or,  in  other 
words,  committing  a  robbery.  In  such  cases  it  may 
be  proper  to  apply  the  strict  rule  laid  down  in  Martin 
V.  Porter  (5  M.&  W.  351),  which  is,  to  charge  the 
full  value  of  the  coal  toithout  allowing  any  of  the  ex- 
penses of  getting  it  But  in  cases  where  no  such  ingre- 
dients have  existed,  a  milder  rule  has  been  applied." 
He  afterwards  stated  that  rule  to  mean,  that  the  fair 
value  of  the  coals  should  be  given,  cu  if  the  coaljield 
had  been  purchased  from  the  plaintiff  at  the  fair 
market  value  of  the  district. 

If  the  adjoining  owner  sinks  a  mine  in  his  own 
land,  and  makes  lateral  excavations,  trespassing  upon 
the  minerals  of  a  lessee  to  whom  that  land  has  been 
demised  generally,  and  in  which  the  minerals  are  not 
yet  worked,  without  disturbing  the  surface  of  the 
land,  the  lessee  may  maintain  an  action  for-  the  tres- 
pass to  his  possessory  interest,  and  the  lessor  may 
maintain  an  action  for  the  injury  to  his  reversionary 
estate.   If  the  surface  and  minerals  have  been  severed 

*  Martin  v.  Porter,  5  M.  &  W.  3£2  j  WUd  v.  Holt,  9  M.  & 
W.  672 ;  Addison  on  Torts,  180. 
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in  title,  and  become  separate  tenements,  then  the 
grfyitee  or  owner  of  the  minerals  is  the  only  person 
entitled  to  sue  in  respect  of  trespasses  upon  them.* 

In  order  to  avoid,  this  kind  of  trespass,  and  the 
expense  and  responsibility  it  involves,  proper  under- 
ground surveys  ought  to  be  constructed  by  compe- 
tent surveyors,  which  serve  to  prevent  such  tres- 
passes as  are  not  wilful  and  intentional. 

There  is  no  difficulty  in  ascertaining  by  such  sur- 
veys the  precise  position  of  the  workings  to  a  yard. 
Surveys  and  maps  ought  to  be  kept  in  the  office  of 
the  colliery.  And  when  this  mode  of  self-protection 
is  not  attended  to,  the  trespasser,  even  by  accident, 
cannot  justly  complain  if  he  is  made  to  pay,  by  way 
of  damages,  the  value  of  the  coal  at  the  pit's  mouth, 
without  being  allowed  to  deduct  the  wages  he  may 
have  paid  for  cutting  it,  and  certain  other  expenses 
connected  with  raising  it  to  the  surface. 

In  the  new  case  of  Davies  v,  Sheppard  (35  Law 
Journ.  Chan.  531),  the  view  of  the  Court  of  Chancery 
with  respect  to^  mistake  in  quantity,  and  the  expres- 
sion "  or  thereabouts,"  may  be  found. 

The  mines  under  a  farm  of  18 1  acres  were  supposed 
to  be  divided  by  a  fault  running  north  and  south  in 
such  a  way  as  to  leave  about  83  acres  on  the  west 
and  98  aci'es  on  the  east ;  and  the  owners,  by  several 
agreements,  agreed  to  demise  to  S.  the  mines  lying  to 
the  westward  of  the  fault,  '^  supposed  to  be  83  acres 
or  thereabouts,"  and  to  D.  the  mines  lying  to  the  east 
of  the  same  fault,  '^  supposed  to  98  acres  or  there- 

*  Eeyse  v.  Powell,  22  Law  Journ.  Q.  B.  905. 
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abouts,"  and  each  lessee  was  to  pay,  in  addition  to  a 
royalty,  a  dead  rent  amounting  to  about  2Z.  per  acre 
on  the  estimated  area  of  the  mines  demised  to  him.  No 
lease  was  executed  to  either  of  the  lessees,  but  they 
entered  upon  and  commenced  working  the  mines  agreed 
to  be  demised  to  them  respectively.  S.  in  the  course 
of  his  working  arrived  at  a  fault,  which,  if  taken  as 
the  boundary  between  the  mines  agreed  to  be  demised 
to  him  and  those  agreed  to  be  demised  to  D.,  would 
leave  him  only  eight  acres  instead  of  83,  and  he 
worked  through  the  fault.  D.  then  filed  a  bill  for  an 
injunction  to  restrain  him  from  so  working,  and  one 
of  the  Vice-Chancellors  granted  the  injunction  ;  but 
upon  appeal  this  decision  was  reversed,  the  court 
being  of  opinion  that,  assuming  the  fault  worked 
through  by  the  defendant  to  be  the  same  as  the  fault 
indicated  in  the  agreement  (which  was  not  clear),  the 
plaintiff  was  not  entitled  to  a  lease  of  mines  so  largely 
exceeding  the  estimated  acreage  of  the  mines  agreed 
to  be  demised  to  him  as  the  mines  lying  to  the  eastward 
of  the  fault,  and  he  could  not  be  considered  as  con- 
structively in  possession  of  more  than  the  lessors  had 
by  their  agreement  bound  themselves  to  demise. 

In  construing  the  words  ^'or  thereabouts,"  when  used 
to  qualify  the  statement  of  the  estimated  quantity  of 
mines  agreed  to  be  demised,  the  same  principles  ouglit 
to  be  acted  upon  as  would  guide  the  court  in  con- 
struing the  same  words  in  an  agreement  for  sale  or 
demise  of  the  surface. 

In  the  case  of  B.  v.  Hickman  and  others,  tried  at 
Stafford,  in  March  1861,  before  Mr.  Baron  Wilde,  an 
attempt  was  made  to  give  a  criminal  character  to 
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acts  of  this  nature.    The  prosecutor  was  the  occupier 
of  a  colliery,  and  the  prisoners  were  in  partnership, 
and  occupied  an  adjoining  colliery.     This  last  had 
been  partially  worked  out  by  other  previous  occu- 
piers, but  in  1857  the  prisoners  took  a  lease  of  it, 
and  continued  the  works  by  taking  out  the  ribs  ftnd 
pillars.    In  February  1860,  the  prosecutor,  in  conse- 
quence of  suspicions,  applied  to  the  prisoners  for  leave 
to  inspect   their  workings,  which  was  refused.      In 
July  the  prisoners,  on  being  applied  to  by  the  pro- 
secutor's solicitor,   gave  permission.      It  was  then 
discovered  that  a  brick  wall  had  been  made  across  a 
gate-road  near  the  boundary  of  the  two  mines,  in 
consequence,  as  the  prisoners  said,  of  the  fire-damp, 
which  made  it  impossible  to  work  further  in  that 
direction.     The  prisoners  refused  to  remove  this  dam^ 
A  mining  engineer  deposed  that  in  1859  he  had  in- 
formed the  prisoners  that  they  had  carried  the  gate- 
road  a  little  beyond   their  boundary,  through  the 
prosecutor's  mine.      Another  witness,  who  had  been 
in  their  employ  early  in  1860,  proved,  that  not  only 
had  this  gate-road   been   carried  about   100  yards 
through  the  prosecutor's  mine,  but  that  he  had  been 
told  by  the  prisoners  to  get  the  coal  on  both  sides 
of  it.    It  was  thick  coal,  and  was  about  twenty  yards 
in  thickness,  and  this  witness  said  that  it  had  been 
taken  by  order  of  the  prisoners,  who  superintended 
the  under-ground  work,  to  the  extent  sometimes,  of 
fifteen  yards  in  width.      It  was  after  this  that  the 
dam  was  constructed,  and  the  suggestion  was  made 
that  the  dam  was   for  the    purpose  of  concealing 

^ '      what  had  been  done.     The  prosecutor  admitted  that 
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he  himself  had  formerly  been  compelled  to  make 
compensation  for  coal  which  he  said  had  been  taken 
bj  his  servants  from  an  adjoining  owner  without  his 
knowledge.  Mr.  Baron  Wilde  told  the  jury  that  they 
must  be  satisfied  that  the  prisoners  did  not  take  the 
coal  by  mistake  before  they  convicted  them.  The 
question  whether  it  had  been  taken  by  mistake  or 
wilfully,  and  with  the  felonious  intent,  would  depend 
pai*tly  upon  the  extent  to  which  the  coal  had  been 
taken^  and  the  circumstances  under  which  it  had 
been  taken.  The  jury  were  to  consider  whether  there 
was  any  good  reason  for  putting  up  the  dam,  or  for 
not  taking  it  down  ;  in  which  latter  case,  if  no  coal 
had  been  taken,  it  might  have  been  clearly  shown. 
He  then  referred  to  the  evidence  of  the  surveyors, 
and  finally  left  it  to  the  jury  to  say  whether  they 
were  satisfied  with  the  evidence  of  the  witness  who 
proved  the  working  by  order  of  the  prisoners.  The 
jury  retired,  and  afterwards  found  a  verdict  that  the 
prisoners  had  taken  the  prosecutor's  coal,  but  did 
not  do  it  wilfully. 

The  above  report  is  from  the  assize  intelligence  in 
the  Times  ;  but  their  reports  are  remarkably  accurate^ 
and  it  is  therefore  inserted  here  to  show  that  working 
out  of  bounds  may  sometimes  be  the  subject  of  crimi- 
nal as  well  as  civil  proceedings.  The  evidence  must, 
however,  be  extremely  strong  and  clear  to  justify 
proceedings  of  this  nature. 

The  Statute  of  Limitations  may  be  pleaded  to 

actions  of  trespass  for  injuries  of  this  kind.     If  the 

acts  complained  of  took  place  more  than  six  years 

^'^^ore  the  commencement  of  the  suit  it  will  fail  if  the 

ition  is  set  up  as  a  defence.    Even  fraud  will  not 
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prevent  the  operation  of  the  statute.  Hut  while  this 
statute  greatly  curtails  the  remedy  in  the  common  law 
courts,  those  of  equity  will  hold  that  in  cases  of  fraud 
the  time  begins  to  run  from  the  discovery  of  the  mis- 
chief, or  from  the  time  when,  with  due  diligence,  the 
discoveiy  might  have  been  made.*  If,  therefore,  a 
bill  is  filed  in  a  court  of  equity  for  an  account  of 
minerals  wrongfully  taken,  the  statute  cannot  be  suc- 
cessfully pleaded  if  the  injury  has  been  first  discovered 
within  six  years  from  the  filing  of  the  bill.  It  is  in 
general  very  difiicult  to  obtain  evidence  of  intentional 
fraud.  But  when  coal  has  been  taken  by  working  out 
of  bounds  there  must  have  been  either  fraud  or  mis- 
take. And  a  court  of  equity  will  give  the  same  relief 
by  decreeing  an  account  in  cases  of  mistake  as  well 
as  of  fraud,  f 

'*  The  remedies  for  these  trespasses,"  says  Mr.  Bain- 
bridge,  "  in  whatever  spirit  they  are  committed,  are 
very  deficient.  It  is  believed  that  there  are  few  mining 
districts  in  England  where  a  kind  of  legalized  robbery 
does  not  take  place.  But  they  are  often  undiscovered 
till  the  statute  permits  the  delinquents  to  escape." 
The  remedies  suggested  by  that  able  writer  are,  first, 
that  the  legal  remedy  should  begin  only  from  the  dis- 
covery of  the  abstraction  of  coal,  when  the  parties 
seeking  redress  have  not  postponed  the  discovery  by 
negligence.  A  second  remedy  might  be  given  by 
larger  facilities  for  inspection,  and  powers  might  be 
given  for  this  purpose  to  the  official  inspectors  of 
mines.  A  more  complete  remedy  would  be  given  by  a 
proper  registration  of  all  mining  operations. 

*  Denis  v,  Shuckburgh,  4  Toung  &  C.  42. 
f  Brooksbank  v.  Smith,  2  Young  &  C.  58. 
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CHAP.  XV. 

COALS   LYING  UNDER  RAILWAYS   AND  CANALS. 

In  the  case  of  a  railway  passing  through  a  mineral 
district,  it  would  have  greatly  added  to  the  expenses 
of  the  undertaking  if  the  company  had  been  obliged 
to  purchase  the  subjacent  minerals,  which  they  did 
not  want,  as  well  as  the  surface,  which  they  did 
want.  A  provision,  convenient  and  useM  to  all 
parties  concerned,  was  introduced  by  the  Legislature 
into  the  Railway  Clauses  Consolidation  Act^  8  Vict, 
cap.  XX.,  by  which  the  property  in  the  subjacent 
minerals  is  severed  from  that  of  the  sur&ce  in  the 
case  of  lands  purchased  for  the  purposes  of  a  railway. 
The  clauses  which  refer  to  such  conveyances,  and 
to  the  notice  required  to  be  given  before  working 
such  minerals,  and  to  the  power  reserved  to  railway 
companies  of  purchasing  them,  and  the  rights  of  the 
owner  after  notice,  are  as  follows  : — 

§  77.  The  company  shall  not  be  entitled  to  any 
mines  of  coal,  ironstone,  slate,  or  other  minerals 
under  any  land  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  be  dug  or 
carried  away  or  used  in  the  construction  of  the 
works,  unless  the  same  shall  have  been  expressly 
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purchased  ;  and  all  such  mines^  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the  con- 
veyance of  such  lands,  unless  they  shall  have  been 
expressly  named  therein  and  conveyed  thereby. 

§  78.  If  the  owner,  lessee,  or  occupier  of  any 
mines  or  minerals  lying  under  the  railway,  or  any 
of  the  works  connected  therewith,  or  within  the 
prescribed  distance,  or,  where  no  distance  shall  be 
prescribed,  forty  yards  therefrom,  be  desirous  of 
working  the  same,  such  owner,  lessee,  or  occupier 
shall  give  to  the  company  notice  in  writing  of 
his  intention  so  to  do  thirty  days  before  the  com- 
mencement of  working;  and  upon  the  receipt  of 
such  notice  it  shall  be  lawful  for  the  company  to 
cause  such  mines  to  be  inspected  by  any  person  ap- 
pointed by  them  for  the  purpose ;  and  if  it  appear 
to  the  company  that  the  working  of  such  mines  or 
minerals  rsVelj  to  damage  the'works  of  the  rail- 
way,  and  if  the  company  be  willing  to  make  com** 
pensation  for  such  mines  or  any  part  thereof  to  such 
owner,  lessee,  or  occupier  thereof,  then  he  shall  not 
work  or  get  the  same;  and  if  the  company,  and 
such  owner,  lessee,  or  occupier,  do  not  agree  as  to 
the  amount  of  such  compensation,  the  same  shall  be 
settled  as  in  other  cases  of  disputed  compensation. 

§  79.  If,  before  the  expiration  of  such  thirty  days^ 
the  company  do  not  state  their  willingness  to  treat 
with  such  owner,  lessee,  or  occupier  for  the  payment 
of  such  compensation,  it  shall  be  lawful  for  him  to 
work  the  said  mines  or  any  part  thereof  for  which 
the  company  shall  not  have  agreed  to  pay  compen- 
sation, so  that  the  same  be  done  in  a  manner  proper 
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and  necessary  for  the  beneficial  working  thereof, 
and  according  to  the  usual  manner  of  working  such 
mines  in  the  district  where  the  same  shall  be  situate, 
and  if  any  damage  or  obstruction  be  occasioned  to 
the  railway  or  works  by  improper  working  of  such 
mines,  the  same  shall  be  forthwith  repaired  or  re- 
moved, as  the  case  may  require,  and  such  diimage 
made  good,  by  the  owner,  lessee,  or  occupier  of  such 
mines  or  minerals,  and  at  his  own  expense  ;  and  if 
such  repair  or  removal  be  not  forthwith  done,  or  if 
the  company  shall  so  think  fit,  without  waiting  for 
the  same  to  be  done  by  such  owner,  lessee,  or  oc- 
cupier, it  shall  be  lawful  for  the  company  to  execute 
the  same,  and  recover  from  such  owner,  lessee,  or 
occupier  the  expense  occasioned  thereby,  by  action 
in  any  of  the  superior  courts. 

§  80.  If  the  working  of  any  such  mines  under  the 
railway  or  works,  or  within  the  above-mentioned  dis- 
tance therefrom,  be  prevented  as  aforesaid  by  reason  of 
apprehended  injury  to  the  railway,  it  shall  be  lawful  for 
the  respective  owners,  lessees,  and  occupiers  of  such 
mines,  and  whose  mines  shall  extend  so  as  to  lie  on 
both  sides  of  the  railway,  to  cut  and  make  such  and 
80  many  airways,  headways,  gateways,  or  water- 
levels  through  the  mines,  measures,  or  strata,  the 
working  whereof  shall  be  so  prevented,  as  may  be 
requisite  to  enable  them  to  ventilate,  drain,  and 
work  their  said  mines,  but  no  such  airway,  headway, 
gateway,  or  water-level,  shall  be  of  greater  dimensions 
or  section  than  the  prescribed  dimensions  and  sections, 
and,  where  no  dimensions  shall  be  prescribed,  not 
greater  than  eight  feet  wide  and  eight  feet  high  ;  nor 
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shall  the  same  be  cut  or  made  upon  any  part  of  the 
railway  or  works,  or  so  as  to  injure  the  same,  or  to 
impede  the  passage  thereon. 

§  81.  The  company  shall  pay  to  the  owner,  lessee, 
or  occupier  of  mines  extending  so  as  to  Ue  on  both 
sides  of  the  railway  such  additional  expenses  and 
losses  as  shall  be  incurred  by  such  owner,  lessee,  or 
occupier,  by  reason  of  the  severance  of  the  lands  lying 
over  such  railway,  or  of  the  continuous  working  of 
such  mines  being  interrupted^  or  by  reason  of  the  same 
being  worked  in  such  manner  and  under  such  re- 
strictions as  not  to  prejudice  or  injure  the  railway, 
and  for  any  minerals  not  purchased  by  the  company 
which  cannot  be  obtained  by  reason  of  making  and 
maintaining  the  railway.  If  any  dispute  or  question 
arise  touching  the  amount  of  such  losses  or  expenses, 
the  same  shall  be  settled  by  arbitration. 

§  82.  If  any  loss  or  damage  be  sustained  by  the 
owner  or  occupier  of  the  lands  lying  over  any  such 
mines  the  working  whereof  shall  have  been  so  pre- 
vented as  aforesaid,  by  reason  of  the  making  of  any 
such  airway  or  other  work  as  aforesaid,  which  wduld 
not  have  been  necessary  to  be  made  but  for  the  working 
of  such  mines  having  been  so  prevented  as  aforesaid, 
the  company  shall  make  full  compensation  to  such 
owner  or  occupier  of  such  surface  lands  for  the  loss 
or  damage  so  sustained. 

§  83.  The  company  may,  after  giving  twenty-four 
hours'  notice  in  writing,  enter  upon  any  lands  through 
or  near  which  the  railway  passes  wherein  any  such 
mines  are  being  worked,  or  are  supposed  to  be,  and 
into  any  such  mines  or  the  works  connected  therewith, 
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and  may  make  use  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such 
mines,  for  the  better  ascertaining  whether  any  such 
mines  are  being  worked  or  have  been  worked  so  as  to 
damage  the  railway  or  works. 

§  84.  Any  owner,  lessee,  or  occupier  of  any  such 
mine  refusing  to  allow  any  person  appointed  by  the 
company  so  to  enter  into  and  inspect  such  mines 
or  works  to  forfeit  to  the  company  a  sum  not  ex- 
ceeding 20L 

.§  85.  K  any  such  mines  have  been  worked  con- 
trary to  the  provisions  of  this  or  the  special  Act,  the 
company  may  give  notice  to  the  owner,  lessee,  or 
occupier  thereof  to  construct  such  works  and  adopt 
such  means  as  may  be  necessary  for  making  safe  the 
railway  and  preventing  injury  thereto  ;  and  if  such 
owner,  lessee,  or  occupier  do  not  forthwith  after  such 
notice  proceed  to  construct  such  works,  the  company 
may  themselves  construct  them,  and  recover  the 
expense  by  action  in  any  of  the  superior  courts. 

On  the  subject  of  the  relations  that  may  be  created 
by  the  78th  and  79th  sections  of  the  Railway  Clauses 
Consolidation  Act,  as  between  a  railway  company 
and  the  owner  of  minerals  underlying  the  railway,  a 
question  was  lately  mooted  as  to  the  sulficiency  and 
effect  of  a  notice  given  pursuant  to  the  78th  section 
by  the  owner  of  the  minerals  to  the  company,  and  as 
to  the  right  of  support  for  the  surface  to  which  the 
vendors  of  land  sold  for  the  purpose  of  a  railway 
would  be  entitled.  It  appears  that  the  general  com- 
mon-law right  of  support  for  the  surface  which  they 
might  otherwise  have  possessed  is  qualified  by  the 


NOTICE  TJNDEB  SECT.   78.  269 

power  of  working  mines  expressly  reserved  to  the 
mine  owner.  And  this,  under  the  terms  of  section 
79,  is  a  power  to  do  whatever  is  proper  and  necessary 
for  beneficial  working,  limited  only  by  the  obligation 
to  work  in  the  manner  usnal  in  the  district.  The 
two  sections  78  and  79  were  considered  in  the  late  case 
of  the  Great  Western  Bailway  Company  v.  Fletcher, 
(of  which  a  summary  will  be  given,)  and  it  was 
held  that  when  taken  in  connection  with  each  other, 
their  effect  was  to  free  the  mine  owner,  in  the  event 
of  the  company  declining  to  compensate  him,  from 
liability  in  respect  of  damage  done  by  works  con- 
ducted in  the  usual  manner.  There  was  a  series  of 
prior  decisions  relating  to  canals  to  the  same  effect 
upon  statutes  similarly  worded,  namely,  Wyrley  Canal 
Company  v.  Bradley  (7  East,  368),  and  Dudley  Canal 
Company  v.  Grazebrook  (1  B.  &  Ad.  59),  and  the 
Caledonian  Canal  Company  v.  Sprot  (2  Macqueen's 
Rep.  449). 

With  respect  to  the  general  question  of  notice 
under  section  78,  it  is  obvious  that  the  terms  of  that 
section  are  vague  and  general.  Differences  of  opinion 
may  easily  arise  as  to  the  circumstances  under  which 
such  a  notice  would  be  authorized,  and  as  to  the 
extent  of  area  to  be  comprised  in  it.  The  difficulty 
will  turn  chiefly  upon  the  effect  to  be  given  to  the 
words  *'  desirous  of  working  the  same." 

On  the  one  hand  it  may  be  said  that  the  difiiculty 
of  ascertaining  whether  a  mine  owner  was  really  de- 
sirous of  working  the  minerals  at  the  time  of  giving 
the  notice,  shows  that  the  notice  itself  must  be  taken 
as  conclusive  evidence  of  a  desire  within  the  meaning 
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of  the  Act.  It  would  probably  ^e  held  that  the 
notice  contemplated  by  the  78th  section  is  only 
atithorized  when  there  is  a  bond  fide  intention^  as  well 
as  an  actual  ability,  to  work,  within  a  reasonable  time, 
some  part  of  the  minerals  lying  within  the  prescribed 
distance  from  the  railway.  It  is,  no  doubt,  a  difficult 
matter  to  ascertain  the  reality  of  the  desire  or  inten- 
tion to  work,  but  nevertheless  it  would  seem  to  be  a 
point  which  may  properly  be  raised  and  entertained. 
As  to  what  is  a  reasonable  time,  the  Act  seems  to 
contemplate  a  readiness  to  work  on  the  expiration, 
of  the  thirty  days,  and  although  it  may  not  be  neces- 
sary to  begin  so  soon,  yet  inability  to  do  so,  after  the 
lapse  of  any  lengthened  peiiod  without  working, 
would  probably  be  considered  as  evidence  from  which 
the  absence  of  a  bond  fide  desire  at  the  time  of  the 
notice  might  be  presumed.  With  regard  to  the  ex- 
tent of  the  area  to  be  comprised,  the  notice  may  be 
taken  to  extend  both  horizontally  and  vertically  to  all 
minerals  expressly  mentioned  in  it,  which  may  be 
Von  or  got  by  means  of  tlie  same  general  system  of 
workings  by  which  the  prescribed  limit  of  forty 
yards  is  intended  to  be  reached.  It  would  seem  that 
upon  a  notice  being  thus  given,  the  railway  company 
would  be  bound,  once  for  all,  to  specify  with  reason- 
able certainty  the  particular  part  of  the  minerab  for 
which  they  are  willing  to  make  compensation.  It  is 
questionable  whether  they  are  entitled  to  postpone 
their  decision  until  the  workings  are  further  developed, 
or  to  require  a  fresh  notice  with  every  change  in  the 
workings,  or  when  any  fresh  measure  is  entered  upon, 
provided  they  are  all  part  of  one  general  system  of 
workings. 


CLAIM   TO   SUPPORT  OP  MINERAL   STRATA.        271 

The  author  is  indebted  for  the  elucidation  of  these 
points  to  his  learned  friend  Mr.  Archibald,  who  has 
had  them  under  his  careful  consideration. 

In  the  case  of  Fletcher  v.  Great  Western  Bailway 
Company  (28  Law  Journal,  Ex.  147),  the  railway 
company  had  purchased  land  for  the  purpose  of  their 
railway,  by  agreement,  and  having  taken  a  convey- 
ance in  the  form  given  in  the  Land  Clauses  Act, 
8  &  9  Vict.  c.  xviii.  schedule  A.,  was  not  willing  to  pur- 
chase the  minerals  after  notice  of  the  owner's  inten- 
tion to  work  them,  pursuant  to  sect.  78  of  the  Railway 
Clauses  Act,  8  &  9  Vict.  c.  xx.  It  was  held  that  the 
company  under  those  circumstances  were  not  entitled 
to  the  adjacent  or  subjacent  support  of  the  minerals, 
but  that  the  owner  is  entitled  to  get  them,  although 
the  getting  such  minerals  should  cause  the  surface  to 
subside.  Therefore,  when  the  company  had  given 
notice  that  the  working  of  the  mines  was  likely  to 
damage  the  works  of  the  company,  the  owner  of  the 
minerals  was  held  entitled  to  recover  compensation, 
which  had  been  assessed  under  sect.  78  of  the  8  &  9 
Vict,  c  xviii.  The  Chief  Baron  said  :  "  The  construc- 
tion of  the  clauses  in  the  Act  is  clear,  that  unless  the 
mines  and  minerals  are  expressly  purchased,  they 
shall  be  deemed  to  be  excepted  out  of  the  convey- 
ance. They  were  not  so  purchased.  The  convey- 
ance is  in  the  form  given  by  the  Act ;  consequently 
the  company  have  taken  the  land  as  if  the  mines 
and  minerals  were  excepted.  They  belong,  there- 
fore, not  to  the  company,  who  are  owners  of  the 
surface,  but  to  the  owners  of  the  land.  The  78th 
section  enacts  that  the  mines  near  the  railway  shall 
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not  be  worked,  if  the  company  are  willing  to  pur- 
chase them.  In  that  respect  it  puts  all  the  world 
on  the  same  footing,  whether  they  are  grantors  or 
strangers.  But  if  the  company  are  unwilling  to  pur- 
chase, then  the  owners  may  work  them,  which  means, 
that  if  the  company  desire  to  exclude  the  owners 
from  working  the  mines,  they  can,  by  taking  the 
proper  course,  do  so.  If  they  do  not,  then  they  may- 
go  on  working  the  mines  without  doing  unnecessary 
damage." 

This  judgment  has  since  been  affirmed  in  the  Court 
of  Exchequer  Chamber.  Lord  Chief  Justice  Cock- 
bum  said  that  the  77th  and  78th  clauses  of  the  Rail- 
way Clauses  Consolidation  Act  must  be  read  together, 
and  expressed  himself  in  substance  to  the  same  effect 
as  the  Lord  Chief  Baron  in  the  Court  below. 

In  the  case  of  the  Great  Western  Bailway  Com- 
pany V,  Bennett,  in  the  House  of  Lords  (Law  Reports^ 
1867,  Appellate  S.  p.  27),  it  was  held  that  by  the 
effect  of  the  77th,  78th,  and  79th  clauses  a  railway 
company,  on  purchasing  land  for  the  railway,  does  not 
become  entitled  to  the  mines  under  the  land :  the 
owner  may  work  them  after  notice  duly  given  ;  and 
if,  after  such  notice,  the  company,  though  desiring  to 
prevent  the  working,  does  not  give  compensation  for 
the  minerals,  the  owner  may  work  them  up  to  and 
under  the  railway,  working  them  in  a  "  proper 
manner,"  and  according  to  the  usual  manner  of  work- 
ing such  mines  in  the  district.  The  company  cannot 
under  this  statutory  purchase  claim  the  benefit  of  the 
right  of  an  ordinary  purchaser  of  the  surface  to  sub* 
jacent  and  adjacent  support,  the  statute  having  created 
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a  specific  law  for  such  matters,  by  which  alone  the 
rights  of  the  mine  owner  and  the  company  are  regu- 
lated. The  Lord  Chancellor  said  that  the  wiit  of 
error  in  this  case  was  virtually  brought  upon  the 
decision  of  the  Court  of  Exchequer  Chamber  in 
Fletcher's  case,  as  the  present  one  was  decided  upon 
the  authority  of  the  former  without  argument. 

It  will  be  perceived  that  when  the  owner  proceeds 
to  work  the  minerals  after  the  railway  company 
have  declined  the  option  of  purchase,  the  latter  are 
not  entitled  to  claim  the  usual  common-law  right  to 
the  support  of  the  surface  they  occupy.  But  this  is 
an  exceptional  case,  and  the  rule  seems  to  be  grounded 
entirely  upon  the  neglect  on  the  part  of  the  com- 
pany of  the  equitable  provisions  of  the  statute.  The 
opposite  doctrine  was  upheld  in  the  case  of  the 
Caledonian  Railway  Company  v,  Sprot,  in  the  House 
of  Lords  (2  Macqueen,  449),  where  land  had  been 
conveyed  to  a  railway  company  in  Scotland  for  the 
purpose  of  the  railway,  prior  to  the  Railway  Clauses 
Consolidation  Act.  It  was  decided  that  such  a  con- 
veyance gives  a  right  by  implication  to  all  reasonable 
subjacent  and  adjacent  support  connected  with  the 
subject  matter  of  the  conveyance,  and  that,  therefore, 
although  in  the  conveyance  the  minerals  are  reserved, 
the  grantor  is  not  entitled  to  work  them,  even  under 
his  own  land,  in  any  manner  calculated  to  endanger 
the  railway.  On  the  same  principle,  "  if  the  owner 
of  a  house  were  to  convey  the  upper  story  to  a  pur- 
chaser, reserving  all  below  the  upper  story,  such 
purchaser  would  on  general  principles  have  a  right  to 
prevent  the  owner  of  the  lower  stories  from  interfering 
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with  the  walls  and  beams  upon  which  the  upper 
story  rests,  so  as  to  prevent  them  from  aflbrding  proper 
support." 

The  distinction  between  this  case  and  that  of  the 
previous  one  is  this,  that  here  the  conveyance  was 
not  a  conveyance  under  the  statute,  but  an  ordinary 
private  assurance^  ^'  There  is  an  obvious  distinc- 
tion^*' said  Lord  Chief  Justice  Cockbum,  "  between 
an  ordinary  purchaser  and  one  who  acquires  the 
surface  by  a  compulsory  purchase,  under  the  Land 
Clauses  Consolidation  Act,  1845,''  and  upon  this 
distinction  the  diversity  of  the  decisions  depends. 
Similar  provisions  have  been  inserted  in  various  Acts 
of  Parliament,  incorporating  canal  companies,  and 
enabling  them  to  purchase  lands  for  the  formation  of  a 
canal.  The  effect  of  them  is  to  deprive  the  company 
of  the  right  to  "support  for  the  railway  or  canal  from 
coal,  ironstone,  slate,  or  minerals  beneath  the  surface 
of  the  adjoining  land,  or  beneath  the  land  over  which 
the  railway  or  canal  is  carried,  unless  they  have 
purchased  the  slate  or  minerals,  or  compensation  has 
been  given  in  the  manner  prescribed  by  the  statute. 

Under  statutory  provisions  of  this  sort,  the  com- 
pany do  not  in  the  first  instance  pay  to  the  landowner 
more  than  the  value  of  the  surface  in  the  shape  of 
purchase  money  or  for  the  injury  to  the  surface,  if 
only  compensation  is  made  for  damage.  The  minerals 
remain  the  property  of  the  owner  of  the  soil.  But 
where  he  is  desirous  of  getting  them,  the  company 
have  the  option  of  purchasing  at  a  fair  price,  to  be 
settled  in  case  of  dispute  in  the  usual  way.  These 
provisions  are  for  the  benefit  of  the  company,  who 
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are  relieved  from  the  great  expense  of  buying  the 
minerals  along  the  whole  line  of  an  intended  railway 
or  canal  in  the  first  instance,  before  it  is  constructed, 
and  are  enabled  to  postpone  the  purchase  of  them 
until  the  time  when,  fi'om  the  state  of  the  market  in 
the  neighbourhood,  the  owners  really  want  to  get 
them.  When  this  happens,  the  company  have  an 
option  either  to  buy,  (in  which  case  the  landowner 
cannot  get  the  minerals,  but  is  fully  compensated  for 
the  loss  of  that  right,)  or  not  to  buy,  in  which  case  he 
receives  no  compensation  at  all,  and  his  right  to  get 
them  remains  as  complete  as  if  no  railway  had  been 
made. 

In  the  case  of  canal  companies,  it  has  been  held 
that  clauses  in  Acts  of  I^arliament  requiring  coal 
owners  to  give  notice  to  the  company  of  their  inten- 
tion to  work  their  mines  within  a  certain  distance 
of  the  canal,  and  giving  liberty  to  the  company  to 
inspect  the  works,  and  to  prohibit  the  owners,  upon 
compensation  being  made,  from  working  within  that 
distance,  were  framed  for  the  purpose  of  enabling  the 
company  to  purchase  out  the  rights  of  the  coal 
owners,  if  they  thought  their  canal  works  likely  to  be 
endangered  by  the  nearer  approach  of  the  miners; 
that  if  the  company  declined  the' purchase,  the  coal 
owners  were  left  to  their  common-law  rights,  as  if  no 
canal  had  been  made;  and  they  might  take  every 
part  of  their  coal  in  the  same  manner  as  they  might 
have  done  before  the  Act  passed  ;  their  former  rights 
in  that  respect  not  having  been  taken  away  by  the 
Act,  which  has  only  appropriated  the  surface  of  the 
land,  and  so  much  of  the  soil  as  was  necessary  for 
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the  cutting  and  making  of  the  canal,  leaving  the 
coal,  &c.,  to  the  owners,  to  be  enjoyed  in  the  same 
manner  as  before.* 

*  Wyrley  Canal  Co.  v.  Bradley,  7  East,  871 ;  Addiaon  on 
Torts,  34. 


AVERAGE  OP  ACCIDENTS.  277 


CHAP.  XVI. 

ACCIDENTS  IN  COLLIERIES. 

It  is  only  necessary  to  read  a  few  of  the  reports  of 
the  mspectors  of  mines  to  appreciate  the  importance 
of  this  subject.  It  has  been  stated  by  Mr.  Dillwyn, 
M.P.,  that  '*  the  average  of  colliery  accidents  amounts 
to  from  1,000  to  1,200  every  year,  a  great  majority  of 
which  are  not  connected  with  explosions,  but  with 
the  fallmg  of  roofs,  stones,  and  other  causes  which 
might  be  prevented  to  a  certain  extent  by  caution 
and  good  regulations."  The  causes  pointed  out  by 
the  inspectors  are  very  various.  "  In  many  instances,*' 
says  Mr.  Higson,  '^  accidents  happen  from  the  manager 
or  overlooker  not  being  sufficiently  skilful  in  his 
occupation.  At  collieries  under  the  best  manage- 
ment^ accidents  and  loss  of  life  are  comparatively 
trifling  in  proportion  to  the  number  of  persons  em- 
ployed and  the  annual  out-put  of  coal.  But  many 
workmen,"  he  adds,  ^^  are  indifferent  as  to  the  means 
of  their  own  safety,  reckless,  or,  I  should  perhaps 
say,  careless,  as  to  the  safety  of  others,  and  disobe- 
dient in  obeying  the  special  rules."  Another  inspector, 
speaking  of  a  Staffordshire  district,  says,  '^  The  vast 
nuxnber  of  shafts  there  do  not  present  much  above 
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a  dozen  properly  fitted  up  with  guides  and  cages." 
Another  says,  ''  On  examining  into  the  accidents,  I 
find  that  many  of  them  have  been  occasioned  by 
neglect  and  foolhardiness  on  the  part  of  the  sufierers  : 
no  doubt  the  great  majority  of  accidents  take  place 
from  wantiof  consideration  and  forethought,  both  on 
the  part  of  workmen  and  those  engaged  as  overmen, 
in  the  varied  and  exciting  details  of  underground 
management;"  Again,  speaking  of  the  death  of  an 
overman,  he  says, ''  I  examined  this  colliery  a  day 
before  this  accident,  and  found  one  of  the  winding 
ropes  a  good  deal  worn.  It  had  been  cut  and  a 
clasp  inserted.  The  rope  broke  at  the  clasp,  and  the 
overman  lost  his  life  by  it."  Again  he  says,  "  Under- 
ground workmen  should  be  strongly  impressed  with 
the  feeling  that  a  mining  occupation,  even  under  the 
most  favourable  circumstances,  is  fraught  with  danger, 
and  that  each  mavis  safety^  in  a  great  measure^ 
depends  upon  himself.  But  men  daily  accustomed 
to  danger  are  apt  to  neglect^  or  overlook,  measures 
of  a  precautionary  kind.  In  this  district  (that  is,  in  a 
midland  county)  there  is  a  want  of  skilful  under- 
ground overmen." 

From  these  reports  it  is  manifest  that  a  large  pro- 
poition  of  accidents  and  deaths  in  mines  occur  to  in- 
dividuals whose  own  carelessness  is  the  cause  of  their 
own  injuries.  Upon  this  class  of  accidents  there  is 
nothing  further  to  say.  But  there  are  other  acci- 
dents which  are  alleged  to  happen  in  consequence 
of  the  negligence,  or  ignorance,  or  rashness  of  the 
employer,  or  his  agents  or  overmen,  or  of  the  fellow- 
workmen  of  the  sufierers.    The  object  of  this  chapter 


RESPONSIBILITY  FOR  INJURIES.  279 

is  to  state  the  legal  rules  which  fix  and  define  the 
responsibility  for  such  accidents. 

If  the  negligence  or  unskilfulness  of  the  employer 
himself  causes  an  injury  to  a  person  engaged  in  the 
business,  the  former  is  responsible  for  such  conse- 
quences. It  is  also  established,  that  a  master  is 
liable  to  thu*d  persons  for  any  injury  or  damage  done 
through  the  negligence  or  unskilfulness  of  a  servant 
acting  in  his  master's  employ.  The  reason  for  this 
is,  that  every  act  which  is  done  by  a  servant  in  the 
course  of  his  duty  is  regarded  as  done  by  his  master's 
orders,  and,  consequently,  as  the  same  as  if  it  were 
the  master's  own  act. 

In  illustration  of  this  extensive  liability  of  the 
employer  for  injuries  caused  by  his  negligence  and 
want  of  care,  may  bo  cited  a  case  tried  in  March  1861, 
at  York,  before  Mr.  Justice  Keating.  The  plaintiff  was 
a  collier,  and  the  defendants  were  owners  of  a  col- 
liery near  Sheffield.  The  plaintiff  was  working  down 
an  upcast  air-shaft,  which  was  being  used  by  the 
defendants  as  a  drawing  shaft.  On  the  day  in  ques- 
tion he  entered  the  cage  at  the  bottom  of  the  air- 
shaft  for  the  purpose  of  being  drawn  up.  He  had 
ascended  a  few  yards  when  a  piece  of  bind  stone 
becoming  detached  from  the  uncased  side  of  the 
shaft  fell  upon  the  plaintiff's  head  and  injured  his 
skull.  The  ground  upon  which  he  based  his  claim 
against  the  owner  was,  that  the  air-shaft  was  not 
cased  or  lined  throughout  according  to  the  Act 
18  &  19  Vict.  c.  cviii.,  and  also  that  the  cage  itself 
-was  defective,  being  without  that  safeguard  called  **  a 
bonnet."    It  was  suggested  for  the  defence,  that  the 
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plaiutifTs  head  had  by  his  oWn  carelessness  come  in 
contact  with  one  of  the  stays  in  the  shaft,  and  some 
evidence  was  offered  in  confirmation  of  this  de- 
fence, but  the  jury  found  a  verdict  for  the  plaintiff; 
damages  150/.  It  is  clear,  however,  that  if  the  jury 
had  believed  the  defence  set  up,  their  verdict  must 
have  been  for  the  defendants.  For,  although  the 
stay  might  have  been  the  cause  of  mischief  in  the 
absence  of  proper  precaution  in  the  ascent  or  descent^ 
the  plaintiff  was  bound  to  use  all  necessary  care  and 
precaution  to  avoid  a  danger  which  was  obvious  and 
avoidable,  and  if  he  did  not  do  so  he  could  have 
no  legal  claim  against  the  owners.  This  case,  how- 
ever, is  entitled  to  no  greater  weight  than  that  of  a 
nisi  prius  verdict.* 

The  doctrine  of  the  responsibility  of  the  master  fot 
the  acts  of  his  servant  was  carried  to  a  great  length 
in  the  case  of  R.  v.  Stephens  (35  Law  J.,  Q.  B.  251), 
which  was  an  indictment  for  nuisance  by  injuring  the 
navigation  of  the  river  Towey  by  throwing  rubbish 
into  it.  The  defendant  was  the  owner  of  a  colliery  on 
the  bank,  and  his  men  were  competent  to  perform 
their. duties,  but  nevertheless  so  stacked  the  rubbish 
that  it  caused  the  obstruction.  The  defendant  was 
eighty  years  of  age,  did  not  personally  superintend  the 
works,  and  had  given  express  orders  to  his  workmen 
that  the  rubbish  should  not  be  thrown  into  the  river. 
It  was  held  that  these  facts  formed  no  defence.  The 
works  were  conducted  for  the  defendant  by  his  sons 
or  some  other  agent,  and  for  his  benefit,  and  he  must 

*  See  a  late  case  in  the  Appendix. 
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be  considered  to  have  given  to  his  servants  or  agents 
all  the  authority  that  is  incident  to  the  carrying  on 
the  business.  What  thej  had  done  was  within  the 
scope  of  such  authority,  and  the  defendant  was 
therefore  liable.  It  is  difficult,  if  not  impossible,  to 
reconcile  this  case  with  that  of  R.  v,  Handley,  which 
is  quoted  in  the  chapter  on  the  inspection  of  mines. 
There  is,  however,  this  difference,  that  in  the  case  of 
the  nuisance  there  was  no  reason  to  believe  that  the 
defendant  was  actually  ignorant  of  the  obstruction  ; 
whereas  in  the  case  under  the  Mines  Inspection  Act, 
it  was  probable  that  the  defendant  had  no  knowledge 
of  the  illegal  act. 

A  plaintiff  cannot  recover  damages,  if,  but  for  his 
own  negligence,  the  accident  would  not  have  hap- 
pened, though  there  was  negligence  on  the  part  of 
the  defendant.  For  the  plaintiff  cannot  complain 
of  an  injury  which  his  own  negligence  and  want  of 
care  has  contributed  to  bring  upon  him.* 

If  a  rule  established  for  securing  the  safety  of 
workmen  in  a  dangerous  employment  is  habitually 
violated,  to  the  knowledge  of  the  workman  himself, 
the  latter  has  no  ground  to  recover  damages  from 
the  employer  for  injuries  sustained  from  the  non- 
observance  of  the  rule.| 

But  every  master  who  employs  servants  or  work- 
men to  work  upon  his  land  or  premises,  is  bound  to 
take  all  reasonable  precautions  for  their  safety.  If 
hidden  and  secret  dangers  exist  upon  his  premises, 

*  Martin  v.  Great  Northern  Railway  Co.,  16  C.  B.  192. 
t  Senior  v.  Ward,  28  Law  Joum.,  Q.  B.  139. 
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known  to  him  and  unknown  to  his  workmen,  it  is 
his  duty  to  disclose  them  to  the  latter,  that  tbej  may 
take  precautions  for  their  safety.  If  a  master  were 
to  order  a  servant  to  take  a  lighted  candle  amongst 
packages  known  by  him,  but  not  known  by  the  ser- 
vant, to  contain  gunpowder,  the  master  would  be 
responsible  for  any  injury  sustained  by  the  servant 
from  the  unknown  danger  and  unexpected  risk  to 
which  he  had  been  exposed  ;  but  not  so  if  the  ser* 
vant  accepted  the  employment  knowing  the  risk  he 
ran.  For,  as  a  general  rule,  the  master  is  not  re- 
sponsible for  the  dangerous  state  of  his  premises,  if 
those  dangers  are  known  to  the  servant,  and  he  has 
taken  upon  himself  the  employment,  knowing  the  at- 
tendant risk,  and  having  an  opportunity  of  guarding 
against  them  by  his  own  care  and  vigilance. 

If  the  negligence  of  the  plaintiff  himself,  or  his 
servauts,  has  been  the  immediate  cause  of  the  injury 
of  which  he  complains,  he  has  no  ground  of  action. 

Every  workman  who  undertakes  a  dangerous  em- 
ployment takes  it  with  all  its  ordinary  risks.  The 
master  is  bound  to  provide  for  the  safety  of  his  ser- 
Tant  in  the  course  of  his  employment  to  the  best  of 
his  judgment ;  but  the  law  does  not  impose  upon  the 
master  the  obligation  of  taking  more  care  of  the  ser- 
Tant  than  he  may  be  reasonably  expected  to  take  of 
himself.  The  servant  is  not  bound  to  risk  his  safety 
in  the  service  of  his  master,  and  may,  if  he  thinks  fit, 
decline  any  service  in  which  he  reasonably  apprehends 
danger  to  himself.  But  in  most  of  the  cases  in  which 
danger  may  be  incurred,  the  servant  is  just  as  likely 
to  know  the  extent  and  probability  of  it  as  the  master* 
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The  master  therefore  is  not  responsible  for  injuries 
sustained  by  a  servant  through  dangerous  machinery^ 
with  the  use  of  which  the  servant  professes  to  be  ac- 
quainted, and  which  he  has  voluntarily  undertaken  to 
use.*  By  inference  from  these  rules,  it  is  presumed 
that  the  owner  of  a  coal  pit  would  not  be  responsible 
for  injuries  sustained  by  a  collier  from  an  explosion 
of  gas,  if  the  owner  had  adopted  all  the  proper  and 
recognized  methods  of  ventilating  the  pit.  But  it 
would  certainly  be  held  that  the  owner  was  respon- 
sible if  the  collier,  relying  on  the  usual  precautions, 
*  had  descended  to  work,  and  in  consequence  of  the 
neglect  by  the  agent  or  overman  of  some  customary 
precaution,  an  explosion  took  place  whereby  the  col- 
lier was  injured  or  killed.')' 

The  master  is  bound  to  protect  his  servant  from 
concealed  dangers  on  the  master's  premises,  known  to 
the  master  and  not  known  to  the  servant.  If  a  man 
employs  ignorant,  inexperienced  workmen  in  dan- 
gerous employments,  and  exposes  them  improperly  to 
risks  of  which  he  is  aware,  but  which  are  not  known 
to  the  ignorant  workman,  he  will  be  liable  for  the 
consequences  of  his  misconduct.^ 

Negligence  or  misconduct  on  the  part  of  a  person 
does  not  prevent  him  from  recovering  damages  in 
those  cases  where  the  negligence  or  misconduct  has 
not  been  an  immediate  cause  of  the  injury  of  which  he 
complains.  § 

*  Addison  on  Torts,  94  ;  Dynen  v.  Leach,  Bupth, 
t  See  cases  in  the  Appendix. 
X  Bartonshlll  Coal  Co.  v,  Beed,  3  Macq.  295. 
§  Greenland  v,  Chaplin,  5  £xcheq.  248. 
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It  is  the  duty  of  every  workman  who  nndertaked 
the  performance  of  work  to  execute  it  with  care  and 
diligence,  and  with  the  ordinary  amount  of  skill  and 
knowledge  incident  to  his  peculiar  craft  or  art.  Thus 
if  a  man  professes  to  he  competent  to  cut  coal,  and  is 
in  fact  so  unskilful  that  he  meets  with  an  injury  from 
the  fall  of  the  roof,  or  other  casualty,  which  ordinary 
skill  and  precaution  might  have  guarded  against^  no 
one  is  responsible  to  him  in  damages,  even  though 
the- place  were  a  dangerous  one. 

If  a  piece  of  work  is  placed  in  the  hands  of  a 
contractor,  who  selects  his  own  workmen  and  ser- 
vants, and  directs  them  in  the  performance  of  the 
work,  having  the  immediate  control  over  the  work- 
men, such  a  contractor,  and  not  the  person  who  em- 
ploys him,  is  responsible  for  injuries  done  to  strangers 
by  the  negligent  execution  of  the  work.* 

If  the  workman  is  employed  in  the  use  of  dan- 
gerous machinery,  ftirnished  by  the  employer,  and  is, 
or  professes  to  be,  acquainted  with  the  use  of  the 
machinery,  and  the  care  requisite  to  be  taken  against 
accident,  and,  notwithstanding  this,  sustains  injury 
from  his  own  want  of  care  and  caution  in  the  use  of 
it,  he  has  no  ground  of  action  against  his  employer.| 

In  a  Scotch  case  carried  up  to  the  House  of  Lords, 
it  has  been  decided  that  the  owner  of  a  mine  is  bound 
to  exercise  ordinary  care  and  vigilance  to  keep  the 
shaft  of  the  mine  and  the  machinery  for  lifting  people 
from  it  and  lowering  them  into  it  in  a  secure  condi- 

*  Steel  V.  S.  Eastern  Railway  Co.,  16  C.  B.  550. 
f  Dynen  v.  Leach,  26  Law  Journ.  Ex.  221* 
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tion.*  It  is  the  master's  duty  to  be  careful  that  his 
n^orkman  is  not  induced  to  work  under  the  notion  that 
the  tackle  or  rope  with  which  he  works  is  secure  and 
sound,  when  he  knows,  or  has  reasonable  ground  for 
believingy  that  it  is  unsafe  and  dangerous.  If  the 
master  interferes  in  the  conduct  of  the  work  himself, 
he  is  bound  to  find  sound  and  safe  materials.  If  he 
knowingly  allows  rotten  timber,  rotten  poles,  or  un- 
sound ropes,  to  be  used,  and  injury  is  sustained  there* 
from  by  his  workmen,  there  can  be  no  doubt  he  is 
responsible  in  damages. 

In  the  case  of  Brydon  v,  Stuart,  in  the  House  of 
Lords  (2  Macqueen,  30),  a  widow  sued  in  the  Court 
of  Session  for  damages  for  the  loss  of  her  husband, 
who  was  accidentaUy  killed  in  the  coal  and  iron  works 
of  the  defendant.  The  Lord  Chancellor,  in  giving 
judgment,  said  that  the  work  was  piece-work,  and  he 
assumed  that  on  the  day  of  the  accident  the  men  had 
gone  down  the  coal  pit  with  a  determination  not  to 
work  unless  certain  remonstrances  they  had  made 
were  attended  to.  They  went  down  safely,  and  re- 
solving not  to  work  (on  the  ground  of  alleged  defects 
in  the  lining  and  ventilalion  of  the  pit),  they  made  the 
signal  to  be  drawn  up,  and  in  being  drawn  up  the  man 
Siydon  was  killed.  '<  A  master,"  he  said,  **  both  in 
Scotland  and  England,  is  liable  for  accidents  occa- 
sioned by  his  neglect  towards  those  he  employs.  But 
a  master  is  only  responsible  while  the  servant  is 
engaged  in  his  employment.  But  we  must  take  a 
great  latitude  in  the  construction  of   that  phrase. 

*  Brydon  v,  Stuart,  2  Macq.  34. 
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Whatever  the  man  does  in  the  course  of  his  master's 
employ,  according  to  the  fair  interpi*etation  of  the 
words  enndo,  morando,  redeimdo,  the  master  ia  respon- 
sible, and  it  does  not  make  any  difference  lliat  the 
workmen  had  no  lawful  excuse  or  proper  cause  for 
leaving  their  work.  If  they  had  said  wrongfuUy, 
*  We  will  not  work  any  more,  we  will  terminate  our 
contract,  now  take  us  up  again,'  it  was  the  duty  of 
the  master  to  take  them  up  safely,  as  to  have  brought 
them  down  safely.  The  master  who  lets  them  down 
is  bound  to  bring  them  up,  even  if  they  come  for  their 
own  business,  and  not  for  his.  He  is  answerable  for 
the  state  of  his  tackle,  which  in  this  instance  was 
defective,  and  his  obligation  continues  even  after  the 
men  have  ceased  to  work  in  his  employ,  but  while 
they  are  causing  themselves  to  be  removed  from  it." 

This  is  a  very  important  case,  because  it  shows  that 
the  highest  tribunal  in  the  land  is  disposed  to  carry 
the  responsibility  of  the  employer  of  labour  to  an 
extreme  point,  and  the  law  under  this  head  is  finally 
settled.  The  men  had  in  fact  struck  work  under- 
ground, and  required  to  be  lifted  to  the  surface  after 
they  had  resolved  to  work  there  no  more.  Yet 
although  their  conduct  was,  perhaps,  such  as  to  make 
them  liable  to  certain  legal  proceedings,  yet  the 
master  was  held  responsible  for  his  tackle,  whilst  it 
was  being  used  for  the  purpose  of  enabling  the  men  to 
depart  from  their  sei*vice,  and  after  they  bad  either 
broken,  or  at  any  rate  rescinded,  their  contracts. 

But,  on  the  other  hand,  if  the  master  does  not 
interfere  himself,  and  employs  a  competent  foreman 
to  superintend  the  work   and  select  the  materials. 
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and  the  foreman  selects  bad  materials,  which  cause 
injury  to  the  workman  working  under  the  foreman's 
directions,  the  master  is  not  responsible,  as  the  fault 
is  not  in  him,  but  in  the  foreman  and  fellow-servant 
of  the  injured  workman.  The  case  wiU  then  faU 
under  that  class  in  which  it  has  been  decided  that 
the  master  is  not  responsible  for  injuries  to  one 
fellow-servant,  caused  by  the  negligence  of  another 
fellow-servant  in  his  employ.  The  principal  cases 
which  have  been  recently  decided  on  this  question  of 
the  responsibility  of  the  proprietor  of  a  coUieiy  are 
the  following. 

Negligence  of  Master  of  Servants  Safety • — ^In  the 
case  of  Ormond  v.  Holland  (Ellis,  Blackburn,  and' 
Ellis,  East,  J.  1858,  102),  the  plamtiff  was  a  brick- 
layer,  working  for  the  defendant.  When  he  was 
going  up  a  ladder,  supplied  by  the  defendant,  one  of 
the  rounds  broke,  he  fell,  and  was  injured.  There 
was  some  evidence  that  the  ladder  was  defective,  and 
the  workmen  had  complained  of  it  among  themselves, 
but  it  was  not  shown  that  the  knowledge  of  this 
reached  the  defendants,  or  their  head  servants.  The 
defendants  proved  that  they  employed  a  general  fore- 
man ;  that  all  implements  were  brought  from  a  yard ; 
and  that  it  was  the  duty  of  the  gate-keeper  of  that 
yard  to  examine  aU  the  plant  that  went  out,  and  see 
that  it  was  £t  for  use.  The  foreman  and  the  gate- 
keeper proved  that  the  ladder  was  in  their  opinion 
sound,  and  that  the  breakage  was  owing  to  some  un- 
explained accident.  It  was  held  that  the  action  was 
not  maintainable.  Lord  Campbell  said  there  was  no 
evidence  of  personal  negligence.     T]ie  builder  used 
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due  and  reasonable  care  to  have  competent  senrantSy 
and  took  extraordinary  precaution  that  the  plant 
should  be  sound.  There  being  no  evidence  of  personal 
negligence,  either  by  interference  in  the  work,  or  in 
hiring  the  servants,  or  choosing  the  implements,  this 
application  must  fail. 

And  in  a  case  which  occurred  in  the  American 
courts,  the  same  principle  was  affirmed  in  an  able 
judgment  given  by  Chief  Justice  Shaw,  to  the  effect 
that  when  a  master  uses  due  diligence  in  the  selection 
of  competent  and  trusty  servants,  and  furnishes  them 
with  suitable  means  to  perform  the  service  in  which 
he  employs  them,  he  is  not  answerable  to  one  of  them 
for  an  injury  received  by  him  in  consequence  of  the 
carelessness  of  another  while  both  are  engaged  in 
the  same  service.  This  case  is  quoted  at  length  in 
Macqueen's  Reports,  vol.  iii.  316. 

Negligence  of  Fellow-workmen, — The  case  of  the 
Bartonshill  Coal  Company  v.  Beid  *  is  the  leading  case 
on  the  liability  of  a  master  to  his  servant  for  the 
negligence  of  a  fellow-servant.  The  company  were 
lessees  of  a  coal  pit  near  Glasgow,  and  engaged  Reid 
and  M'Guirb  to  work  below  as  ordinary  miners.  While 
they  were  one  day  coming  up  the  shaft.  Shearer,  the 
engine-man,  neglected  to  stop  the  cage  at  the  proper 
time,  so  that  they  were  dashed  against  the  machinery 
at  the  top  and  killed  on  the  spot.  The  wives  and  re« 
presentatives  of  each  of  the  workmen  brought  an 
action  against  the  company.  At  the  trial  there  was 
no  evidence  that  Shearer  was  an  unsteady  workman, 

*  3  Macqneen,  295. 
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but  the  judge  directed  the  jury  that  if  the  accident 
was  caused  by  Shearer's  negligence  they  should  find 
for  the  plaintifis.  The  defendants'  counsel  excepted 
to  this,  and  asked  the  judge  to  direct  the  jury  that  if 
the  defendants  used  due  diligence  and  care  in  select- 
ing Shearer  as  a  competent  engine-man,  and  due  care  . 
in  using  proper  machinery,  then  the  jury  should  find 
for  the  defendants.  The  judge  declined  to  give 
this  direction,  and  the  jury  found  for  the  plaintiffs, 
damages  £100  in  each  case.  A  bill  of  exception  was 
afterwards  urged  and  disallowed,  and  the  defendants 
then  appealed  to  the  Bouse  of  Lords.  After  argu- 
ment and  taking  time  to  consider,  the  judgment  of 
the  House  in  the  first  case  was  delivered  by  Lord 
Cranworth,  and  in  the  second  by  Lord  Chancellor 
Chelmsford.     Lord  Cranworth  said  : — 

"  My  Lords, — The  question  for  decision  in  this  case 
is,  whether  in  the  working  of  a  mine,  if  one  of  the 
servants  employed  is  killed  or  injured  by  the  negligence 
of  another  servant  employed  in  some  common  work, 
that  other  servant  having  been  a  competent  workman, 
and  properly  employed  to  discharge  the  duties  in- 
trusted to  him,  the  common  employers  of  both  are 
responsible  to  the  servant  who  is  injured,  or  to  his 
representatives,  for  the  loss  occasioned  by  the  negli- 
gence of  the  other.     Where  an  injury  is  occasioned 
to  anyone  by  the  negligence  of  another,  if  the  person 
injured  seeks  to  charge  with  its  consequences  any 
person   other    than  him  who    actually    caused    the 
damage,  it  lies  on  the  person  injured  to  show  that 
the  circumstances  were  such  as  to  make  some  other 
person  responsible.    In  general  it  is  sufficient  for  this 
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purpose  to  show,  that  the  person  whose  n^Iect 
caused  the  injury  was,  at  the  time  when  it  was  occa- 
sioned, acting,  not  on  his  own  account^  but  in  the 
course  of  his  employment  as  a  servant  in  the  business 
of  a  master,  and  that  the  damage  resulted  from  the 
servant  so  employed  not  having  conducted  his  master's 
business  with  due  care.  In  such  a  case  the  maxim 
^respondeat  superior^  prevails,  and  the  master  is 
responsible.  Thus,  if  a  servant  driving  his  master's 
carriage  along  the  highway,  carelessly  runs  over  a 
bystander;  or  if  a  gamekeeper  employed  to  kill 
game,  fires  at  a  hare  so  as  to  shoot  a  person  passing 
along  the  road;  or  if  a  workman  employed  by  a 
builder  in  building  a  house,  negligently  throws  a 
stone  or  a  brick  from  a  scaffold,  and  so  hurts  a  passer- 
by ; — in  all  these  cases  (and  instances  might  be  mul- 
tiplied indefinitely)  the  person  injured  has  a  right  to 
treat  the  wrongful  or  careless  act  as  the  act  of  the 
master.  Qui  facit  per  alium  fadt  per  se.  If  the 
master  himself  had  driven  his  carriage  improperly, 
or  fired  carelessly,  or  negligently  thrown  the  stone  or 
brick,  he  would  have  been  directly  responsible,  and 
the  'law  does  not  permit  him  to  escape  liability,  be- 
cause the  act  complained  of  was  not  done  with  his 
own  hand.  He  is  considered,  and  reasonably  con- 
sidered, as  bound  to  guarantee  third  persons  against 
all  hurt  arising  from  the  carelessness  of  himself,  or  of 
those  acting  under  his  orders.  Third  persons  cannot, 
or,  at  all  events,  may  not  know  whether  the  particular 
injury  complained  of  was  the  act  of  the  master  or  the 
act  of  the  servant.  A  person  sustaining  injury  in 
any  of  the  modes  I  have  suggested  has  a  right  to  say, 
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*  I  was  nQ  party  to  your  carriage  being  driven  along 
the  road,  to  your  shooting  near  the  public  highway, 
or  to  your  being  engaged  to  build  a  house, — if  you 
choose  to  do  or  cause  to  be  done  any  bf  these  acts,  it 
is  to  you,  and  not  to  your  servants,  I  must  look  for 
redress,  if  mischief  happens  to  me  as  their  conse- 
quence.' A  large  portion  of  the  ordinary  acts  of  life 
are  attended  with  some  risk  to  third  parties  ;  and 
no  one  has  a  right  to  involve  others  in  risk  without 
their  consent.  This  consideration  is  alone  sufficient  to 
justify  the  wisdom  of  the  rule  which  makes  the  per- 
son by  whom  or  by  whose  orders  these  risks  are  in- 
curred responsible  to  third  parties  for .  any  ill  conse^ 
quences  resulting  from  want  of  due  skill  or  caution. 
But  do  the  same  principles  apply  to  the  case  of  a  work- 
man injured  by  the  want  of  care  of  a  fellow-workman 
engaged  together  in  the  same  work  f  I  think  not.  When 
the  workman  contracts  to  do  work  of  any  particular 
sort,  he  knows  or  ought  to  know  to  what  risk  he  is 
exposing  himself.  He  knows,  if  such  be  the  nature  of 
the  risk,  that  want  of  care  on  the  part  of  a  fellow- 
workman  may  be  injurious  or  fatal  to  him,  and  that 
against  such  want  of  care  his  employer  cannot  by  pos- 
sibility protect  him.  If  such  want  of  care  should 
occur,  and  evil  is  the  result,  he  cannot  say  that  he 
does  not  know  whether  the  master  or  servant  was  to 
blame.  He  knows  that  the  blame  was  wholly  that 
of  the  servant ;  he  cannot  say  that  the  master  need 
not  have  engaged  in  the  work  at  all,  for  he  was  a 
party  to  its  being  undertaken.  Principle,  therefore^ 
seems  to  me  opposed  to  the  doctrine  that  the  respon- 
sibility of  a  master  for  ill  consequences  of  his  servant's 
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cai*ele8sne88,  is  applicable  to  the  demand  made  by  a 
feUow-workman  in  respect  of  evil  resulting  from  the 
carelessness  of  a  fellow-workman  when  engaged  in  a 
common  work. '  That  this  is  the  view  of  the  subject 
in  England  cannot,  I  think,  admit  of  a  doubt. 

*^  It  was  considered  in  the  Court  of  Exchequer  in 
Priestley  v.  Fowler  (3  M.  &  W.  1),  afterwards  fully 
discussed  in  the  same  court  in  Hutchinson  v.  The 
York,  Newcastle^  and  Berwick  Railway  Company  (5 
Exch.  349),  and  acted  on  by  the  same  court  in  Wig- 
more  V.  Jay  (5  Exch.  356).  Those  decisions  would 
not,  it  is  true,  be  binding  on  your  lordships  if  the 
ground  on  which  they  rested  were  unsound.  But 
the  circumstances  of  their  having  been  acquiesced  in 
affords  a  strong  argument  to  show  that  they  have 
been  approved  of ;  more  especially  as  in  the  two  first 
cases  the  question  i^peared  on  the  record,  and  might 
therefore  have  been  brought  before  a  Court  of  Error. 
I  may  add,  that  in  the  case  of  Skipp  v.  The  Elastem 
Counties  Railway  Company  (9  Exch.  225),  a  question 
of  a  very  similar  nature  to  Hutchinson's  case  occurred, 
but  the  counsel,  in  argument  for  the  plaintiff  tried  to 
distinguish  that  case  from  those  I  have  referred  to, 
but  did  not  attempt  to  impugn  their  authority ;  and 
afterwards,  in  a  case  in  the  Queen's  Bench,  Couch  v. 
Steel  (3  Ell.  &  B.  402),  both  Lord  Campbell  and 
Wightman,  J.,  referred  to  Piiestley  v.  Fowler,  appa- 
rently with  approbation.  I  think  it  has  been  stated 
at  the  bar  in  the  argument  in  M^Guire's  case,  th^t 
there  had  subsequently  been  a  case  brought  before 
the  Court  of  Error,  in  which  this  doctrine  has  been 
recognized.    I  consider,  therefore,  that  in  England 
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the  doctrine  must  be  regarded  as  well  settled.  But 
if  such  be  the  law  of  England,  on  what  ground  can 
it  be  argued  not  to  be  the  law  of  Scotland  ?  The  law 
is  established  in  England,  and  founded  on  principles 
of  universal  application,  not  on  any  peculiarities  of 
English  jurisprudence ;  and  unless,  therefore,  there 
has  been  a  settled  course  of  decision  in  Scotland  to 
the  contrary,  I  think  it  would  be  most  inexpedient 
to  sanction  a  different  rule  to  the  north  of  the  Tweed 
from  that  which  prevails  to  the  south. 

"Let  us  consider  whether  there  has  been  such 
a  settled  course  of  decision  as  was  contended  for  by 
the  respondents.  (His  lordship  then  reviewed  the 
Scotch  cases  in  detail,  and  continued.)  On  this  re- 
view of  the  cases,  therefore,  it  appears  to  me  that 
there  is  no  clear  settled  course  of  decision  in  Scotland, 
imposing  on  this  house  the  necessity  of  holding  the 
law  of  that  country  to  be  different  from  that  of  Eng- 
land, and  I  think  that  general  principle  is  altogether 
in  favour  of  the  rule  established  here.  When  several 
workmen  engage  to  serve  a  master  in  a  common 
work,  they  know,  or  ought  to  know,  the  risks  to 
which  they  are  exposing  themselves,  including  the 
risks  of  carelessness,  against  which  their  employer 
cannot  secure  them,  and  they  must  be  supposed  to 
contract  with  reference  to  such  risks.  I  do  not  at  all 
question  what  was  said  by  the  learned  judge  below, 
that  the  real  question  in  general  is,  what  is  common 
work  ?  It  is  not  necessary  for  this  purpose  that  the 
workmen  sustaining  the  injury  should  both  be  en- 
gaged in  performing  the  same  or  similar  acts.  The 
driver  and  guard  of  a  stage-coach,  the  steersman  and 
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rowers  of  a  boat,  the  workman  who  draws  the  red-hot 
iron  from  the  forge,  and  those  who  afterwards  hammer 
it  into  a  shape,  the  engine-man  and  signal-man  on  a 
railway,  are  all  engaged  in  one  common  work.  So  in 
this  case  as  to  the  engine-man  and  the  miners.  They 
are  all  contributing  directly  to  the  common  object  of 
their  common  employer,  in  bringing  the  coal  to  the 
surface.  I  am  therefore  of  opinion  that  the  excep- 
tions to  the  ruling  of  the  learned  judge  at  the  trial 
ought  to  have  been  allowed,  and  consequently  that 
the  judgment  appealed  against  ought  to  be  reversed* 
Before  I  dismiss  the  case,  I  am  anxious  to  refer  to 
the  very  able  and  elaborate  judgment  of  Shaw,  C.  J., 
on  this  subject,  in  a  case  which  was  decided  in  the 
year  1842  in  the  Supreme  Court  of  Massachusetts.  I 
allude  to  the  case  of  Farwell  v.  The  Boston  and  Wor- 
cester Corporation,  reported  in  4  Metcalf,  49. 

''  The  plaintiff  in  that  action  was  an  engineer  in 
the  service  of  the  defendants,  and  was  engaged  in 
running  a  passenger  train  on  their  line.  In  con- 
sequence of  the  neglect  of  one  Whitcomb,  another 
servant  of  the  defendants,  one  of  the  switches  had 
been  improperly  left  across  the  line;  the  conse- 
quence was  the  engine  was  carried  off  the  line  and 
the  plaintiff  was  severely  injured.  It  was  admitted 
that  Whitcomb  was  a  careful  and  trustworthy  man, 
who  had  long  been  entrusted  with  the  care  of  the 
switches.  On  these  facts  the  Court  held  that  the 
defendants  were  not  responsible  to  the  plaintiff.  The 
Ohief  Justice,  in  a  very  able  judgment,  discussed  the 
whole  subject.  He  held  that  the  plaintiff  and  Whit- 
comb must  be  considered  as  servants  engaged  in  one 
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common  work  under  the  defendants,  and  that  every 
servant  engaging  in  a  service  attended  with  danger 
must  be  supposed  to  take  upon  himself  the  risk  of  all 
perils  incident  to  the  service  he  is  undertaking, 
including  those  arising  from  the  carelessness  of  fel- 
low-servants employed  in  the  same  work.  The  whole 
judgment  is  well  worth  an  attentive  consideration. 

*'  It  is  sufficient  for  me  to  say,  that  it  recognizes, 
and  in  the  fullest  manner  adopts,  the  English  doc- 
trine, resting  as  it  does  on  principles  of  universal 
application.  I  therefore  move  your  lordships  that 
the  judgment  appealed  against  be  reversed."  And 
the  judgment  of  the  Court  below  was  reversed  ac- 
cordingly. 

In  the  case  of  Wilson  v.  Merry  (J.  P.  32-675), 
Wilson  was  engaged  by  a  miner  to  work  underground 
in  defendant's  pit.  Some  alterations  had  been  made 
in  the  ventilation  a  few  days  previously,  and  some  gas 
accumulated,  exploded,  and  killed  Wilson  without  any 
neglect  on  his  part.  His  widow  sued  the  masters,  but 
it  was  proved  that  the  general  manager  was  one  Jack, 
who  had  one  Naish  under  him,  whose  negligence 
caused  the  accident.  The  judge  held  that,  as  the 
masters  had  delegated  their  whole  power  to  another 
in  regard  to  the  matter,  they  were  liable.  The  case 
ultimately  came  up  to  the  House  of  Lords,  and  the 
Lord  Chancellor  Cairns  gave  judgment.  He  approved 
of  the  views  expressed  by  Lord  Cranworth  in  the  case 
of  the  Bartonshill  Coal  Company,  and  made  this  im- 
portant addition.  He  said  that  '^  he  did  not  think  the 
liability  of  the  master  to  his  workmen  could  depend 
upon  the  question  whether  the  author  of  the  accident 
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is  or  is  not  in  any  technical  sense  the  fellow- workman 
or  *  collaborateur  '  of  the  sufferer.     .     .     The  master 
cannot  be  liable  to  his  servant,  unless  there  he  negli- 
gence on  the  part  of  the  master  in  that  which  he  (the 
master)  has  contracted  or  undertaken  with  his  servant 
to  do.     The  master  has  not  undertaken  to  execute  in 
person  the  work  connected  with  his  business  ;  at  all 
events  a  servant  might  choose  for  himself  between 
serving  a  master  who  does    and  one  who  does  not 
attend  in  person  to  do  his  business.     But  what  the 
master  is  bound  to  his  servant  to  do,  in  the  event  of 
his  not  personally  superintending  and  directing  the 
work,  is  to  select  competent  and  proper  persons  /o  do 
sOy  and  to  furnish  them  with  adequate  materials  and 
resources  for  the  work.    When  he  has  done  that  he 
has   done  all  that  he  is  bound  to  do.     And  if  the 
persons  so  selected  are  guilty  of  negligence,  this  is  not 
the  negligence  of  the  master."     Thus  it  seems  to  be 
settled  law,  that  when  an  accident  occurs  to  a  work- 
man   by  the  negligence   of  a  fellow-workman,   the 
liability  or  non-liability  of  the  master  will  depend 
upon  the  question  whether  he  has  used  proper  dili- 
gence and  care  in  providing  competent  and  careful 
fellow-servants  to  act  with  such  workman.     If  he  has 
done  so  he  is  not  liable  for  the  carelessness  or  rash- 
ness of  one   who  knew  his  business  and  wilfully 
neglected  his  duty.  In  the  case  of  Hutchinson  i?.  York 
and  Newcastle   Railway  Company  (19  Law  Joum. 
Exch.  296),  the  late  Mr.  Baron  Alderson  gave  the 
following  illustration  of  the  rule  :  "  The  difficulty," 
says  Baron  Alderson,  *'  is,  as  to  the  principle  appli* 
cable  to  the  case  of  several  servants  employed  by  the 
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same  master,  and  an  injury  resulting  to  one  of  them 
from  the  negligence  of  another.  In  such  a  case  the 
master  is  not  in  general  responsible.  Thus,  if  A.  and 
B.  are  employed  to  drive  cattle,  and  they  injure  a 
stranger  through  unskilfulness,  the  master  is  respon- 
sible. If  one  driver  injured  the  other  while  engaged 
in  the  same  service,  he  who  was  injured  would  have 
no  action  against  their  master.  They  were  engaged 
in  a  common  service,  the  duties  of  which  imposed  a 
certain  risk  upon  each  of  them,  and,  in  case  of  negli- 
gence on  the  part  of  the  other,  the  party  injured 
knows  that  the  negligence  is  that  of  his  fellow-servant^ 
and  not  of  his  master."  And  in  another  action, 
brought  against  the  chief  contractor  of  the  erection 
of  the  Crystal  Palace,  who  employed  a  sub-contractor 
for  earthwork,  and  the  deceased  and  others  were 
employed  by  the  defendants  to  work  under  their  sub- 
contractor ;  while  the  deceased  was  engaged  at  the 
foot  of  the  tower,  a  workman  of  the  defendants  at  the 
top  let  fall  an  instrument  which  killed  the  deceased. 
It  was  held  that  the  chief  contractor  was  not  liable, 
because  both  servants  were  doing  the  common  work  of 
the  contractors  ;  and  the  sub-contractor  and  all  his 
servants  must  be  considered  as  being  the  servants  of 
the  defendants.  And  it  has  also  been  laid  down  that 
the  rule  which  exempts  the  master  from  liability  to  a 
servant  for  injury  caused  by  the  negligence  of  a 
fellow-servant  applies  to  cases  where,  though  the  im- 
mediate object  on  which  the  one  servant  is  employed 
is  veiy  dissimilar  from  that  on  which  the  other  is 
employed,  yet  the  risk  of  injury  from  the  negligence 
of  the  one  is  so  much  a  natural  and  necessary  conse- 
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quence  of  the  employment  which  the  other  accepted, 
that  it  must  be  included  in  the  risks  which  have  to  be 
considered  in  his  wages.  Morgan  v.  Vale  of  Neath 
Railway  Company  (1  Law  Rep.  Q.  B.  149). 

The  case  of  Griffiths  v,  Giddow  (31  Law  Times) 
relates  to  the  same  point,  and  is  to  the  same  effect. 
The  plaintiff  was  employed  in  sinking  a  coal-pit  for 
the  defendant.  Something  occurred  at  the  top  of  the 
pit,  (where  his  fellow- workmen  had  to  empty  a  tub  of 
water  sent  from  the  bottom  by  the  plaintiff  and  others,) 
owing  to  which  the  tub  fell  down  the  pit  and  injured 
the  plaintiff.  There  was  a  defect  in  the  tackle,  but 
the  plaintiff  was  aware  of  it.  An  apparatus  called  a 
giddy  had  also  been  supplied  by  the  defendant  to 
protect  the  pit's  mouth  when  the  tub  was  emptied. 
But  though  this  was  used  when  coal  was  drawn  up, 
it  was  neglected  when  water  only  was  brought  to  the 
top.  Under  these  circumstances,  the  Court  of  Ex- 
chequer held  the  defendant  was  not  responsible.  The 
plaintiff's  fellow-workmen  neglected  to  use  the  giddy. 
It  had  been  supplied  by  the  defendant^  and  there  was 
no  evidence  to  show  that  he  had  given  any  orders  to 
discontinue  the  use  of  it. 

If  a  work  is  done  under  the  immediate  control  and 
superintendence  of  a  sub-contractor,  then  he  is  the 
person  responsible  for  any  wrong  done  by  the  work- 
men he  employs.  But  if  the  contractor  personally 
interferes  and  gives  directions  to  his  sub-contractor, 
or  the  workmen  the  latter  employs,  then  such  con- 
tractor would  be  responsible  for  the  orders  he  gives. 

By  the  statute  9  &  10  Vict.  c.  93,  it  is  enacted  that 
whenever  the  death  of  a  person  shall  be  caused  by 
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any  wrongful  act,  neglect,  or  default,  which,  if  death 
had  not  ensued,  would  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect 
thereof,  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony. 
And  (by  sect.  2)  that  every  such  action  shall  be  for 
the  benefit  of  the  wife,  husband,  parent,  and  child  of 
the  deceased  person,  and  shall  be  brought  by  and  in 
the  name  of  his  executor  or  administrator,  and  the 
damages  recovered,  after  deducting  certain  costs, 
shall  be  divided  amongst  the  before-mentioned  rela- 
tives, in  such  shai'es  as  the  jury,  by  their  verdict, 
shall  find  and  direct.  But  not  more  than  one  action 
shall  (by  sect.  3)  be  in  respect  of  the  same  subject 
matter  of  complaint,  and  the  action  must  be  com- 
menced within  twelve  calendar  months  after  the 
death  of  the  deceased  person.  And  (by  sect.  4)  the 
plaintiff  must  deliver,  together  with  the  declaration  of 
his  cause  of  action,  a  full  particular  of  the  persons  on 
whose  behalf  the  action  is  brought,  and  of  the  nature 
of  the  claim. 
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CHAP.  XVIL 

MANSLAUGHTER. 

Inasmuch  as  chai*ges  of  manslaughter  arising  out  of 
the  deaths  of  persons  employed  in  collieries  occur  from 
time  to  time,  this  work  would  be  incomplete  without 
a  brief  notice  of  the  leading  rules  and  cases  of  the 
criminal  law  upon  this  subject.  Whoever  wrongfully, 
but  without  malice  aforethought,  kills  any  other  per- 
son is  guilty  of  manslaughter.  This  head  of  crime 
includes  deaths  caused  voluntarily,  but  under  extenu- 
ating circumstances,  as  well  as  deaths  caused  involim* 
tarily  but  not  merely  by  misadventure.  It  is  to  this 
latter  class  of  deaths  alone  that  this  section  will  be 
confined.  The  general  rule  is  that  where  death  results 
from  want  of  due  caution  on  the  part  of  a  person,  either 
in  doing  an  act,  or,  secondly,  from  his  neglecting  to 
perform  a  duty  which  is  cast  upon  a  person  by  the 
law,  such  person  is  guilty  of  manslaughter.  The  first 
branch  of  this  rule  applies,  for  instance,  to  a  case  where 
stones  are  thrown  from  a  height  into  the  street,  with- 
out the  intention  of  striking  any  person,  but  also  with- 
out reasonable  care,  and  the  second  branch  applies  to 
a  case  where  a  pointsman  in  charge  of  railway  points 
omits  to  do  his  duty  and  thereby  causes  the  death  of  a 
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passenger  in  a  train.  (See  1  East's  Pleas  of  the  Crown, 
265.)  Of  late  years  the  law  of  manslaughter,  as  con- 
nected with  alleged  negligence  of  duty  or  want  of  due 
care,  has  been  on  several  occasions  defined  by  judges 
in  cases  of  railway  accidents.  This  class  of  cases 
resemble  in  many  features  the  cases  of  alleged  negli- 
gence, &c.,  in  collieries.  In  the  well-known  case  of 
the  accident  at  Shrivenham  the  prisoner  was  a  servant 
Qn  the  Great  Western  Railway,  and  was  charged  with 
so  negligently  placing  a  truck  on  the  line  that  a 
collision  took  place,  and  the  death  of  the  deceased  en- 
sued. In  summing  up,  Lord  Cranworth  said : — "  There 
is  no  question  more  difficult  to  deal  with  than  charges 
of  manslaughter  arising  frqm  want  of  due  care.  When 
a  person  is  in  a  public  situation,  having  certain  duties 
to  perform,  and  especially  when  on  their  performance 
or  non-performance  depend  the  safety  or  insecurity  ^f 
other  people,  then  the  public  have  a  right  to  expect  a 
greater  degree  of  caution  than  under  other  circum- 
stances would  be  required,  A  great  deal  had  been 
said  as  to  duties  more  than  the  parties  were  equal  to 
perform  being  cast  upon  them  by  the  managers  of  the 
railway,  but  with  that  the  jury  had  nothing  to  do. 
The  question  they  had  to  determine  was,  whether, 
there  being  that  establishment,  and  the  prisoner  being 
on  it,  he  was  guilty  of  culpable  negligence^  the  result 
of  which  was  this  accident  ?  " 

In  the  case  of  B.  v.  Haines  (2  Car.  &  Kir.  368),  it 
was  the  duty  of  the  defendant,  as  ground  bailiff  of  a 
mine,  to  cause  the  mine  to  be  properly  ventilated,  by 
causing  air-headings  to  be  put  up  where  necessary. 
If  by  reason  of  his  omission  in  this  respect  another  be 
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killed  by  an  explosion  of  fire-damp,  such  person  is 
guilty  of  manslaughter,  if  by  reason  of  such  omission 
he  was  guilty  of  a  want  of  ordinary  and  reasonable 
precaution,  and  if  it  was  his  plain  and  ordinary  duty 
to  have  caused  an  air-heading  to  have  been  made,  and 
a  man  using  reasonable  diligence  would  have  done  it. 
It  is  no  defence  in  a  case  of  manslaughter  that  the 
death  was  caused  by  the  negligence  of  others  as  well 
as  by  that  of  the  prisoner  ;  for  if  the  death  be  caused 
partly  by  the  negligence  of  the  prisoner  and  partly  by 
the  negligence  of  others,  the  prisoner  and  all  those 
others  are  guilty  of  manslaughter.  This  was,  how* 
ever,  the  ruling  of  a  single  but  a  very  learned  judge, 
the  late  Mr.  Justice  Maule.  In  the  case  of  R.  v,  Bar- 
rett, in  the  same  volume,  the  same  principle  appears 
to  have  been  recognized. 

In  the  recent  case  of  R.  v.  Hughes  (7  Cox's  C.  C, 
301)^  the  prisoner  was  indicted  for  manslaughter. 
The  death  was  occasioned  by  the  falling  of  a  truck 
full  of  bricks  into  the  shaft  of  a  mine  where  the  de- 
ceased was  at  work.  The  truck  fell  in  owing  to  the 
prisoner's  neglect  of  duty  in  omitting  to  place  a  stage 
over  the  mouth  of  the  shaft.  It  did  not  appear  that 
the  prisoner  was  directing  or  driving  the  waggon  at 
the  time.  The  accident  took  place  at  the  Tylecoch 
colliery,  in  the  county  of  Glamorgan.  Mr.  Baron 
Watson  left  it  to  the  jury,  whether  the  accident 
happened  by  negligence  of  *the  prisoner,  and  whether 
that  negligence  arose  from  an  act  of  omission  or  com- 
mission. They  found  that  the  death  arose  from 
negligent  omission  on  the  part  of  the  prisoner  in  not 
putting  the  stage  on  the  mouth  of  the  shaft.     After 
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consideration,  the  judgment  of  the  Court  of  Criminal 
Appeal  was  delivered  by  Lord  Campbell.  He  said  : — 
"  We  are  of  opinion  that  this  conviction  should  be 
affirmed.  It  was  the  duty  of  the  prisoner  to  place  the 
stage  on  the  mouth  of  the  shaft.  The  death  of  the 
deceased  was  the  direct  conseqttence  of  the  omission 
to  perform  this  duty.  If  the  prisoner  of  malice  afore- 
thought, and  with  the  premeditated  design  of  causing 
the  death  of  the  deceased,  had  omitted  to  place  the 
stage,  and  the  death  had  thereby  been  caused,  the 
prisoner  would  have  been  guilty  of  murder.  If  the 
omission  was  not  malicious,  and  arose  from  negligence 
only,  it  is  a  case  of  manslaughter.  There  is  no  autho- 
rity for  the  position  that  without  an  act  of  commission 
there  can  be  no  manslaughter.  On  the  contrary,  the 
doctrine  is  well  established,  that  what  constitutes 
murder,  being  by  design  and  of  malice  prepense,  con- 
stitutes manslaughter  when  arising  from  culpable 
negligence." 

The  case  of  R.  v.  Bennett  (8  Cox's  C.  C.  74)  is  a 
very  important  one  on  the  subject  of  criminal  negli- 
gence. ^  The  prisoner  had  for  years  been  accustomed 
to  keep  fireworks  in  a  house  in  London  for  sale. 
Part  of  the  process  of  manufacture  of  some  of  them 
was  carried  on  in  his  house,  contrary  to  the  statute 
9  &  10  W.  III.  c.  7.  By  the  supposed  negligence  of 
one  of  his  servants  an  ignition  of  red  fire  was  caused, 
which  communicated  to  the  other  fireworks,  and  a 
rocket  shot  across  the  street,  and  set  a  house  on  fire, 
by  which  the  death  of  a  person  was  caused.  The 
prisoner  was  out  of  the  house  at  the  time,  and  did 
not  personally  interfere  in  any  way.     The  conviction 
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was  held  wrong.  The  Lord  Chief  Justice 
*^  The  keeping  of  the  fireworks  in  the  house  caused 
the  death  only  by  the  superaddition  of  the  negligence 
of  some  one  else.  The  keeping  of  the  fireworks  maj 
be  a  nuisance,  and  if  from  that  unlawful  proceeding 
the  death  had  ensued  as  a  necessary  and  immediate 
consequence,  the  conviction  might  be  upheld.  Bat 
the  keeping  them  did  not  alone  cause  the  death,  bat 
that  act  of  the  defendant  pltu  the  act  of  somebody  else 
did.  The  defendant  therefore  was  not  liable."  In 
oth^  words,  it  appeared  that  as  the  proximate  cause 
of  the  death  was  the  negligence,  not  of  the  defendant 
but  of  the  servant,  and  that  servant's  negligence  was 
in  no  way  connected  with  the  keeping  of  the  fire- 
works, no  personal  responsibility  attached  to  the 
owner,  although  he  might  have  been  indicted  for  a 
nuisance. 

In  the  case  of  R.  v.  Lowe  (4  Cox's  C.  C.  449),  the 
prisoner  was  charged  with  manslaughter.  He  had 
been  employed  to  attend  the  steam-engine,  by  which 
the  skip  or  basket  was  raised  or  let  down  the  shaft 
with  the  workmen.  When  the  men  came  up,  it  was 
the  prisoner's  duty  to  set  the  engine  in  motion  to 
raise  the  skip  until  it  reached  about  two  feet  above 
the  mouth  of  the  pit,  and  then  to  stop  the  engine,  so 
as  to  allow  a  waggon  to  be  moved  over  the  mouth 
to  enable  the  men  to  get  out  of  the  skip  with  safeQr. 
The  prisoner  one  day  left  the  engine  in  the  care  of 
a  lad  of  fifteen.  The  deceased  made  the  signal  for 
the  skip  to  be  drawn  up  to  the  boy  at  the  top,  who 
signalled  to  the  boy  who  had  the  charge  of  the 
engine.     The  latter  set  the  engine  to  work,  but  &iled 
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in  stopping  it  at  the  proper  time,  from  ignorance  of 
the  duty.  The  consequence  was,  that  the  skip  was 
drawn  up  to  the  pulley,  and  the  deceased  was  forced 
out,  fell  down  the  shaft,  and  was  killed.  The  opinion 
of  the  judge  was  taken,  as  to  whether  a  man  whose 
duty  it  is  to  attend  at  a  particular  place,  or  fill  a 
particular  office,  and  omits  to  attend,  and  leaves  an 
incompetent  person  in  his  place,  and  death  ensues^  is 
guilty  of  manslaughter.  Lord  Campbell  said  :  *^I  am 
clearly  of  opinion  that  an  act  of  omission,  as  well  as 
of  commission,  may  be  so  criminal  as  to  be  the  subject 
of  an  indictment  for  manslaughter,  and  that  there  is 
evidence  to  go  to  the  jury  of  such  a  criminal  omission 
in  this  case." 

Another  charge  of  manslaughter  of  this  class  has 
just  been  tried  at  the  assizes  for  the  county  of  Gla- 
morgan before  Mr,  Justice  Byles.  The  prisoner  was 
a  night  overman  in  a  coal-pit  near  Dowlais.  By  the 
rules  of  the  colliery  it  was  ordered  that  "  The  over- 
man should  maintain  a  careful  supervision  over  all 
things  connected  with  the  timbering,  and  general 
or  special  safety  of  the  men.  That  he  should  see 
that  there  was  a  sufficient  supply  of  timber  taken 
into,  and  always  at  hand,  in  every  working  place; 
that  the  timbers  were  set  in  the  best  possible  man- 
ner ;  and  that  sprags,  or  short  props,  should  be  used 
in  all  places  where  they  might  be  required." 

On  the  7th  of  February  the  deceased  went  into 
the  pit  and  proceeded  to  his  stall  for  the  purpose 
of  excavating  coal.  During  the  night,  requiring 
timber  to  prop  up  his  roof,  he  informed  the  prisoner 
he  wanted  timber,  but  could  not  find  auy.     The  pri- 
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soner  replied,  "  I  cannot  think  why  it  is  that  timber 
does  not  cx)me  to  the  work,"  The  deceased  returned 
to  his  stall,  and  while  continuing  his  work  a  portion 
of  the  roof  fell  on  him  and  killed  him.  It  was  con- 
tended on  the  part  of  the  prosecution  that  under  the 
rules  above  mentioned  it  was  the  duty  of  the  over- 
man to  see  that  timber  was  supplied  and  properlj 
placed,  and  that  if  there  was  no  timber  available  he 
ought  to  have  stopped  the  work.  It  was  also  argued 
that  his  omission  in  this  respect,  on  the  authority  of 
the  "  Queen  v,  Hughes,"  made  him  criminally  liable. 

Mr.  Giffard  took  various  technical  objections  to  the 
admissibility  of  the  rules  of  the  pit,  and  also  as  to 
their  effect.  His  lordship,  however,  overruled  the 
objections.  At  the  termination  of  the  case  for  the 
prosecution,  Mr.  Giffard  submitted  to  his  lordship 
that  there  was  no  case  for  the  jury.  His  lordship 
said  he  should  reserve  all  the  points  suggested  by 
Mr.  Giffard  for  the  consideration  of  the  Court  of 
Criminal  AppeaL  Mr.  Giffard  addressed  the  jury 
on  the  facts  of  the  case  ;  and  his  lordship,  having 
summed  up  with  great  care  and  minuteness,  asked  the 
juiy  the  following  questions  : — 

Did  the  prisoner  know  of  the  rules  ? 

Was  there  such  negligence  in  the  prisoner's  not 
supplying  timber  as  led  to  the  death  of  the  deceased  ? 

Was  there  such  negligence  in  the  prisoner  in  allow- 
ing the  deceased  to  go  on  working  as  led  to  the  ^eath 
of  the  deceased  ? 

The  jury  answered  all  three  questions  in  the  affir- 
mative. 

The  judge  then  told  the  jury  that  he  thonght. 
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having  answered  the  questions  as  they  had,  they 
ought  to  return  a  verdict  of  guilty,  which  was  ac- 
cordingly done. 

The  prisoner  was  allowed  to  enter  into  his  own 
recognizance  to  come  up  for  judgment  when  called 
upon. 

The  decisions  on  points  of  interest  to  the  managers 
and  workmen  of  collieries,  of  later  date  than  the  first 
edition,  are  few  in  number.  It  does  not  appear  from 
the  reports  that  the  case  last  referred  to  was  afterguards 
argued.  In  the  case  of  R.  v,  Gregory,  2  F.  &  F. 
153,  an  explosion  had^  occurred  on  board  a  steamer, 
whereby  one  of  the  three  persons  in  charge  of  her  was 
killed.  It  was  held  by  Mr.  Justice  Hill  that  the  cir- 
cumstance that  the  valves,  &c.  were  out  of  order  was 
not  sufficient  to  make  out  against  the  master  and 
surviving  engineer  such  a  case  as  would  sustain  a 
charge  of  m^-nslaughter.  The  case  of  R.  v.  Ledger, 
2  F.  &  F.  857,  throws  some  light  upon  the  case 
where  death  has  been  occasioned  by  joint  negligence. 
Chief  Justice  Erie  laid  it  down  that  though  man- 
slaughter may  be  maintained  where  the  death  was  the 
result  of  the  joint  negligence  of  the  prisoner  and  others, 
yet  it  must  have  been  the  direct  result,  wholly  or  in 
part,  of  the  prisoner* s  negligence  ;  and  his  neglect  must 
have  been  wholly  or  in  part  the  proximate  and  efficient 
cause  of  the  death  ;  and  it  is  not  so  where  the  negli- 
gence of  some  other  person  intervened  between  his 
act  or  omission  and  the  fatal  result. 

From  the  previous  cases  and  quotations,  the  general 
principle  is  made  clear  that  bailiffs,  overmen,  and 
all  persons  in  offices  and  situations  ia  coal  mines  who 
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Lave  duties  to  perform,  on  the  due  and  careful  per- 
formance of  which  the  lives  of  others  depend,  are 
bound  to  bring  to  the  exercise  of  those  duties 'ordi- 
nary and  reasonable  precaution.  But  no  man  can  be 
convicted  of  manslaughter  for  a  mere  mistake,  or 
error  of  judgment.  If  he  acts  to  the  best  of  his 
judgment  or  ability  in  the  discharge  of  his  duty,  but 
acts  erroneously  from  want  of  good  judgment^  he  Is 
not  criminally  responsible.  If  he  is  seeking  to  do  the 
best  he  can  under  the  circumstances,  and  is  acting  to 
the  best  of  his  judgment,  however  unfortunate  that 
judgment  may  be,  he  is  not  i^  suffer  for  his  inno* 
cent  error.  But  at  the  same  time  every  person  who 
undertakes  a  duty  or  office  is  bound  to  bring  to  it 
ordinary  care,  skill,  and  diligence.  It  is  the  absence 
of  ordinary  not  extraordinary  precaution  or  care  that 
constitutes  negligence  culpable.  It  is  a  matter  which 
is  not  capable  of  a  closer  definition.  Each  charge 
of  criminal  negligence,  depending  on  its  own  sur* 
rounding  circumstances,  must  be  left  to  the  jury, 
with  general  advice  to  say  whether  in  their  opinion 
the  alleged  negligence  or  omission  was  so  gross  as  to 
justify  them  in  finding  the  accused  guilty  of  man- 
slaughter. When  the  terrible  explosion  at  the  Cym- 
mer  colliery  (in  which  114  persons  lost  their  lives) 
was  under  investigation,  the  coroner  took  greac  pains 
to  collect  and  state  the  law  for  the  guidance  of  his 
jury.  He  put  to  them  the  question  whether  the  ex- 
plosion arose  from  accident,  or  from  the  negligence 
or  carelessness  of  anyone,  as  in  the  former  the  ver- 
dict should  be  accidental  death,  in  the  latter  it  would 
be  manslaughter.    If  the  evidence  led  them  to  be*» 
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lieve  that  the  catastrophe  did  not  arise  from  any 
negligence  or  carelessness,  but  was  one  of  those  un- 
foreseen casualties  that  must  necessarily  attend  all 
mining  operations,  then,  however  serious  the  conse- 
quences^  it  would  only  amount  to  accidental  death  ; 
but  if  on  the  other  hand  they  considered  that  the  ex- 
plosion arose  from  carelessness  or  negligence  of  the 
managers,  agents,  overmen,  or  others,  who  had  duties 
to  perform  in  reference  to  that  pit,  then  it  would  be 
their  duty  to  find  a  verdict  of  manslaughter  against 
the  delinquent.  In  considering  these  points  they 
would  be  greatly  assisted  by  the  established  rules  of 
the  colliery.  If  they  should  be  of  opinion  that 
the  occurrence  arose  from  the  neglect  of  anyone,  or 
the  omission  of  any  precaution  that  ought  to  have 
been  taken,  then  they  would  be  able  to  ascertain  from 
the  rules  whether  it  was  required  by  those  rules  to 
be  performed,  and  whose  duty  it  was  to  perform  it. 
By  that  means  they  would  be  able  to  discover  who 
was  the  delinquent,  and  to  say  whether  he  was  not 
criminally  liable  for  his  conduct. 

To  conclude  this  section  it  need  only  be  added 
that  the  alleged  negligence  must  be  personally  brought 
home  to  the  party  charged.  Thus,  where  in  Hilton's 
case  (reported  in  Lewin's  Crown  Cases),  the  prisoner 
was  indicted  for  manslaughter,  it  appeared  that  it 
was  his  duty  to  attend  to  a  steam-engine.  On  the 
occasion  in  question  he  had  stopped  the  engine  and 
gone  away,  and  during  his  absence  another  person 
set  it  in  motion  and  could  not  stop  it,  and  in  conse- 
quence of  this  the  deceased  was  killed.  The  prisoner 
had  no  doubt  been  negligent  in  his  duty,  but  Mr, 
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Baron  Alderson  said,  that  as  the  death  was  not  the 
immediate  consequence  of  the  act  of  the  prisoner  he 
must  be  acquitted.  It  was  necessary,  he  added,  for 
a  conviction  for  manslaughter,  that  the  negligent  act 
which  causes  the  death  should  be  that  of  the  party 
charged. 
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CHAP.  xvni. 

TRUCK. 

Offences  under  the  Truck  Act,  1  &  2  Wm.  IV.  c.  37, 
consist  in  the  payment  of  the  wages  of  colliers  and 
other  classes  of  workmen  there  specified,  otherwise 
than  in  coin.*  The  statute  enacts  that  any  contract 
in  which  the  whole  or  any  part  of  the  wages  shall 
be  made  payable  in  any  other  manner  than  in 
the  current  coin  of  the  realm  (sect.  1),  or  in  which 
any  provision  shall  be  made  directly  or  indirectly 
respecting  the  place  where,  the  manner  in  which,  or 
the  person  with  whom,  any  part  of  the  wages  shall 
be  laid  out  or  expended,  is  absolutely  void.  (Sect.  2.) 
The  entire  amount  of  wages  shall  be  actu^ly  paid  in 
coin,  and  not  otherwise ;  and  any  payment  made  by 
the  employer  by  the  delivery  of  goods,  or  otherwise 
than  in  coin,  except  as  therein  -  mentioned,  is  also 
void.  (Sect.  3.)  The  artificer  or  collier  may  recover 
so  much  of  his  wages  as  shall  not  have  been  .actually 
paid  in  coin,  and  the  employer  may  not  set  off  the 
value  of  any  goods  supplied  to  the  collier,  at  any 
shop  or  warehouse  kept  by  or  belonging  to  the 
employer,  or  in  the  profits  of  which  he  has  any  share 
or  interest.     (Sects.  4  and  5.)     No  action  will  lie  to 

*  Originally,  truck  meant  barter  or  exchange  ;  but  it  has  now 
acquired  the  technical  meaning  above  given. 
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recover  the  value  of  such  goods ;  and  if  the  collier  or 
his  wife,  widow,  or  child,  become  chargeable  to  any 
parish,  the  amount  of  wages  earned  by  such  person 
within  the  three  preceding  calendar  months,  and  not 
paid  in  cash,  may  be  recovered  by  the  overseer. 
(Sects.  6  and  7.)  The  order  for  wages  may  be  made 
and  served  on  any  one  or  more  of  co-partners.  (Sect. 
13.)* 

The  statute  applies  to  the  case  of  artificers,  work- 
men, labourers,  and  other  persons  employed  in  or 
about  the  working  or  getting  of  any  mines  of  coal, 
ironstone,  limestone,  &c.,  and  many  other  employ- 
ments which  need  not  be  mentioned  here. 

But  nothing  in  the  Act  is  to  extend  to  prevent  any 
employer  of  any  artificer,  or  any  agent  of  such  em- 
ployer, from  supplying  or  contracting  to  supply  to  any 
such  artificer  any  medicine  or  medical  attendance  ;  or 
any  fuel,  or  any  materials,  tools,  or  implements  to  be 
by  such  artificer  employed  in  his  trade  or  occupation, 
if  such  artificer  be  employed  in  mining  ;  or  any  hay, 
com,  or  other  provender  to  be  consumed  by  any 
horse  or  other  beast  of  burden  employed  by  any  such 
artificer  in  his  trade  and  occupation ;  nor  firom 
demising  to  any  artificer,  workman,  or  labourer  ena- 
ployed  in  any  of  the  trades  or  occupations  enumerated 
in  the  Act  the  whole  or  any  part  of  any  tenement,  at 
any  rent  to  be  thereon  reserved  ;  nor  from  supplying, 
or  contracting  to  supply,  to  any  such  ai*tificer  any 
victuals,  dressed  or  prepared  under  the  roof  of  any 
such  employer,  and  there  consumed  by  such  artificer  ; 

*  But  see  p.  314  as  to  this  liability. 
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nor  irom  making,  or  contracting  to  make,  any  stop* 
page,  or  deduction,  from  the  wages  of  such  artificer 
for  or  in  respect  of  any  such  rent,  or  for  or  in  respect 
of  any  such  medicine  or  medical  attendance  ;  or  for 
or  in  respect  of  any  fuel,  materials,  tools,  implements, 
hay,  corn,  or  provender,  or  of  any  such  victuals 
dressed  and  prepared  under  the  roof  of  such  employer, 
or  for  or  in  respect  of  any  money  advanced  to  such 
artificer  for  any  such  purpose  as  aforesaid ;  provided 
that  such  stoppage  or  deduction  shall  not  exceed  the 
real  and  true  value  of  such  fuel,  materials,  tools,  im- 
plements, hay,  corn,  and  provender,  and  shall  not  in 
any  case  be  made  from  the  wages  of  such  artificer, 
unless  the  agreement  or  contract  for  such  stoppage, 
or  deduction,  shall  be  in  writing,  and  signed  by  such 
artificer.     (Sect.  23.) 

No  justice  engaged  in  any  of  the  trades  or  occupa- 
tions enumerated  in  the  Act,  or  being  the  father,  son, 
or  brother  of  any  such  person,  is  to  act  as  a  justice 
under  this  Act.  When  the  magistrates  for  any 
borough  are  disqualified  by  the  provision,  the  com- 
plaint may  be  heard  by  the  magistrates  of  the  county 
in  which  the  ofifence  is  committed,  and  the  complainant 
may  remove  his  information  to  any  court  of  petty 
sessions  within  twelve  miles  of  such  borough.  (Sect. 
22.) 

The  prosecution  must  be  commenced  within  three 
calendar  months.  Any  employer  of  an  artificer  in 
the  trades  to  which  the  Act  applies,  who  shall  by 
himself,  or  by  the  agency  of  any  other  person,  directly 
or  indirectly  enter  into  any  contract,  or  make  any 
payment^  declared  to  be  illegal  thereby,  is  liable,  for 
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the  first  offence,  to  a  penalty  not  exceeding  ten  pounds 
and  DOt  less  than  five  pounds  ;  and  for  a  second 
offence,  not  exceeding  twenty  nor  less  than  ten  pounds ; 
and  for  a  third  offence,  be  guilty  of  a  misdemeanor, 
punishable  by  fine  only,  not  exceeding  one  hundi'ed 
pounds.     (Sect.  9.) 

These  penalties  are  recoverable  before  two  justices, 
or  one  stipendiary  magistrate,  the  offender  having  been 
previously  served  with  a  summons,  either  personally 
or  left  at  his  place  of  business  or  residence,  such 
residence  being  the  place  used  for  carrying  on  his 
business.  On  non-payment  of  the  penalty  and  costs 
they  may  be  levied  by  distress.  If  it  appears  by  con- 
fession,  or  on  the  oath  of  a  witness,  that  there  are  not 
sufficient  goods  within  their  jurisdiction,  the  justices 
may  commit  the  offender  to  gaol  for  three  calendar 
months,  unless  the  penalty  and  costs  be  sooner  paid. 
But  no  partner  is  to  be  liable  in  person  for  the  offence 
of  his  co-pai*tner,  committed  without  his  knowledge  or 
consent.  All  workmen  and  other  persons  engaged  in 
the  performance  of  any  work,  of  what  nature  soever, 
are  to  be  deemed  "  artificers."  All  masters,  bailiffs, 
foremen,  managers,  clerks,  and  other  persons,  engaged 
in  the  hiring,  employment,  or  superintendence  of  the 
labour  of  artificers,  are  to  be  deemed  **  employers." 
Any  money  or  other  thing  had  or  contracted  to  be 
paid,  delivered,  or  given  as  a  recompense,  rewai-d,  or 
remuneration  for  any  labour  done,  or  to  be  done,  in  a 
certain  or  uncertain  time,  or  to  a  certain  or  uncertain 
amount,  is  to  be  deemed  "wages;"  and  the  word 
**  contract "  is  to  be  construed  in  the  largest  possible 
sense. 
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This  Act  is  held  to  apply  to  a  working  collier  who 
is  paid  by  the  ton,  and  who  was  at  liberty  to  employ 
other  men  to  assist  him,  if  the  court  find  that  the 
agreement  amounts  to  a  contract  for  personal  service.* 
But  if  the  contract  is  performed  altogether  by  others, 
such  a  party  is  a  contractor  and  not  a  servant,  and  if 
the  person  employed  or  contracting  shall  take  any 
other  person  to  help  him,  or  do  more  than  engage  his 
personal  labour,  the  case  is  not  within  the  statute. 
In  the  case  of  Ingram  v,  Barnes  (26  Law  J.,  Q.  B.  32), 
the  plaintifi^  a  labouring  man,  entered  into  a  contract 
to  make  as  many  bricks  for  the  defendant  as  he  might 
require ;  the  defendant  to  find  all  materials,  and  the 
plaintiff  to  find  the  labour,  for  lOs.  6d,  a  thousand. 
The  work  was  to  be  done  under  the  direction  of  the 
defendant.  The  plaintifi*  himself,  assisted  by  others, 
employed  by  him,  laboured  in  the  making  of  the 
bricks  under  ,  the  contract.  The  defendant  partly 
paid  the  plaintiff  by  tickets  for  goods.  The  Court  of 
Queen's  Bench  held  that  the  plaintiff  was  not  an 
artificer  working  for  wages  within  the  Truck  Act,  as 
he  was  not  bound  to  do  the  work  personally.  Lord 
Chief  Justice  Cockbum  said  that  **  the  Act  is  to  be 
taken  as  applicable  to  persons  only  who  strictly  con- 
tract as  labourers,  that  is,  to  such  as  enter  into  a 
contract  to  employ  their  personal  services  and  to 
receive  payment  for  that  service  in  wages.  The 
intention  of  the  1  &  2  Wm.  IV.  c.  37  was  to  afford 
protection  to  a  class  of  persons  not  very  able  to  pro- 
tect themselves.     The  persons  the  Act  was  meant  to 

•  Floyd  V.  Weaver,  21  Law  Journ.  151. 
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benefit  are  those  who  hire  themselves  to  labour  with 
their  hands  for  daily  or  weekly  wages,  and  it  was  not 
at  all  designed  for  the  protection  of  persons  taking 
contracts  for  labour  to  be  done  by  other  persons  who 

speculate  upon  the  state  of  the  labour  market 

The  statute  is  intended  to  protect  those  persons  only 
who  engage  themselves  as  artificers  and  labourers, 
not  persons  entering  into  contracts  as  contractors. 
This  is  manifest  when  the  different  sections  are 
looked  at.  The  first  speaks  of  the  hiring  of  an  arti- 
ficer, to  be  paid  by  wages.  The  third  uses  the  ex- 
pression *  wages  earned '  in  respect  of  any  labour  to 
be  done  by  him.  Section  5  speaks  of  the  *  wages  of 
his  labour.'  These  sections  aU  refer  to  the  case  of 
a  man  engaging  to  furnish  his  own  labour  as  an  arti- 
ficer or  labourer,  to  be  paid  for  it  by  wages,  and  alto- 
gether distinguish  it  from  the  cases  in  which  a  man 
contracts  to  get  work  done."  The  case  of  Floyd  v. 
Weaver  was  cited,  in  which  Wightman,  J.,  and  Patte- 
son,  J.,  appear  to  have  been  of  opinion  that  though  a 
man  may  employ  others,  if  he  engages  to  do  a  portion 
of  the  work  himself,  that  would  be  within  the  statute, 
"  It  is  not  necessary  for  us  to  review  or  overrule  that 
decision,  but  it  deserves  serious  consideration  how  far 
it  can  be  supported  ;  but  both  judges  agree  in  this, 
that  if  the  party  was  only  at  liberty  to  use  his  own 
labour,  but  not  bound  to  work  himself^  he  was  not 
within  the  statute."  And  Mr.  Baron  Maitin  said  that 
"if  the  contention  for  the  plaintiff  were  right^  it  would 
follow  that  a  justice  of  the  peace,  though  he  could 
have  no  original  jurisdiction  with  respect  to  the  con- 
tract itself,  yet  might  order  payment  again   if  the 
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payment  of  the  10s.  6d,  per  thousand  had  been  made 
in  goods."  And  Mr.  Baron  Bramwell  added  :  **  What- 
ever definition  one  gives  to  the  term  *  wages,*  a  por- 
tion of  what  the  plaintiff  gets  here  is  profits  made  and 
makeable  by  the  employment  of  other  people  under 
him.  If  a  portion  is  that,  the  whole  is  not  wages* 
If  the  whole  is  not  wages,  it  is  not  a  case  within  the 
statute,  for  the  statute  contemplates  that  the  remune-* 
I'ation  shall  be  wages  and  nothing  more/' 

In  the  case  of  Sleeman  v,  Todd  (33  Law  Journ.  N.  S. 
£xch.  153),  it  was  held  that  butty  colliers  working 
under  verbal  contracts,  generally  by  the  day,  but  also  by 
the  ton  or  yard,  not  being  allowed  to  underlet  the  work, 
or  to  work  elsewhere,  but  doing  it  as  they  liked,  and  in 
fact  working  themselves  and  employing  men  under 
them,  for  whose  wages  they  were  responsible,  were  not 
within  the  Truck  Act.  Chief  Baron  Pollock  said,  "  The 
ease  is  within  the  Truck  Act  or  not,  according  as  the 
contract  is  for  mere  labour  or  for  the  result  of  labour ;" 
that  is,  for  the  effect  that  labour  is  to  produce,  as  in  a 
contract  for  the  removal  of  a  quantity  of  clay. 

In  the  case  of  Millard  v.  Kelly  (22  J.  P.  736),  the 
question  was  whether  Millard  was  rightly  convicted 
under  the  Truck  Act  for  the  payment  of  wages  in 
shop  goods  to  Kelly.  It  was  contended  that  Kelly 
was  not  an  artificer  within  the  Act.  The  19th  sec- 
tion extends  the  operation  of  the  statute  to  artificers, 
labourers,  &c.,  and  other  persons  employed  in  and 
about  the  manufacture  of  iron  and  other  specified 
trades.  It  appeared  that  Kelly  was  employed  in  the 
vicinity  of  certain  iron  works  in  unloading  boats 
Tvbich  conveyed  the  coal  for  the  use  of  the  works. 
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The  canal  was  a  private  branch  belonging  to  the 
proprietors  of  the  works,  and  ran  into  the  middle  of. 
the  works.  The  wharf  where  Kelly  worked  was  in 
the  middle  of  the  works.  He  was  also  employed  in 
loading  iron  into  the  empty  coal-boats.  The  de- 
fendant was  not  himself  an  iron-master  but  a  con- 
tractor, carrying  coal  and  iron  at  a  certain  price 
per  ton.  The  Court  said  :  "  The  defendant  is  em- 
ployed in  loading  the  manufactured  iron.  That  is 
quite  decisive." 

Stoppages  from  Wages. — ^In  the  very  recent  case  of 
Archer  v,  James,*  a  question  arose  upon  sect.  3  of  the 
Truck  Act,  which  enacts  that  "the  entire  amount  of  the 
wages  earned,  &c.,  shall  be  actually  paid  to  the  artificer 
in  the  current  coin  of  the  realm,  and  not  otherwise." 
The  plaintiff  was  a  frame- work  knitter,  working  in  the 
factory  of  the  defendant,  and  was  paid  at  the  rate  of 
Td,  a  dozen.  But  from  this  payment  there  wei-e  certain 
stoppages  deducted^  under  the  heads  of  frame-rent, 
steam,  gas,  firing,  and  waiting-room,  &c.  It  was  con- 
tended that  these  stoppages  were  illegal,  and  amounted 
in  fact  to  a  payment  of  wages  other  than  in  the  coin  of 
the  reahn.  But  it  was  held  by  the  Court  of  Queen's 
Bench  that  such  deductions  or  stoppages  were  not 
illegal.  Mr.  Justice  Wightman  remarked,  that  whatever 
doubt  he  might  have  entertained  if  this  case  had  now 
come  before  the  Court  for  the  first  time,  he  thought  him- 
self bound  by  the  decision  in  Chowner  v.  Cummings 
(8Q.  B.  311). 

In  that  case  the  plaintiff  was  a  weaver  of  gloves  for 

*  1  Cox's  Magistrates'  Cases,  2. 


STOPPAGES  FROM  WAGES.  319 

the  defendant  in  frames  provided  bj  the  latter  at  an 
agreed  gross  price  per  dozen  pairs.  The  defendant 
was  a  sub-contractor.  He  settled  with  the  plaintiff 
weekly,  and  deducted  out  of  the  gross  price  certain 
charges  according  to  the  known  custom  of  the  trade — 
such  as  frame-rent  for  use  of  defendant's  premises, 
defendant's  loss  of  time  in  procuring  materials  and 
conveying  them  to  the  plaintiff,  superintendence  of 
the  work,  sorting  the  goods,  payment  to  a  boy  for 
winding  yam,  &c.  &c.  There  was  no  written  contract. 
It  was  held  that  the  agreement  to  pay  plaintiff's  wages 
with  these  deductions  was  not  a  contract  to  pay  part 
of  such  wages  otherwise  than  in  the  current  coin 
within  sect.  1,  nor  was  a  contract  in  writing  undei* 
sect.  23  necessary  to  legalise  such  deductions. 

The  decision  of  the  Court  of  Queen's  Bench  in 
Archer  v,  James  was  appealed  against  and  argued  in 
the  Exchequer  Chamber.  The  six  judges  were  equally 
divided,  and  consequently  the  judgment  of  the  Court 
below  was  affirmed. 

In  the  recent  case  of  Cutts  r.  Ward  (4  Cox's 
Magistrates'  Cases,  p.  328),  it  appeared  that  the  plaintiff 
was  engaged  as  a  collier,  and  had  signed  certain  i-ules, 
one  of  which  provided  that  all  rents  of  houses  due  to 
the  owner  of  the  works,  and  all  charges  to  which  a 
workman  should  be  liable  for  wood,  tools,  or  working 
materials  obtained  from  the  stores^  and  for  medicine 
and  medical  attendance,  and  all  other  lawful  stoppages, 
should  be  deducted  from  the  earnings  of  each  workman 
before  payment  thereof.  Certain  wages  having  be- 
come due  to  the  plaintiff,  stoppages  were  made,  1,  for 
rent  ;  2,  for  wood  used  by  him  belonging  to  the  de- 
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fendant  to  support  the  mine  ;  3,  for  subscriptions  to  a 
club  established  by  defendant  to  afford  medicines  and 
medical  attendance  to  the  men  in  sickness.  It  was 
held  that  the  first  and  third  deductions  were  lawful  as 
being  within  the  23rd  section  of  1  &  2  William  IV. 
cap.  37,  but  that  the  second  was  not  lawful  as  not 
being  within  it. 

Again,  if  an  artificer  receive  of  his  own  accord  goods 
at  a  shop  kept  bj  his  employer,  and  the  amount  is 
afterwards  deducted  fi-om  his  wages  at  the  next 
settling,  this  is  a  payment  in  goods  which  comes  within 
the  statute.  (Wilson  v.  Cookson,  32  Law  Joum.  M.C. 
117,  and  13  C.  B.  Rep.  496.)  And  if  payment  of 
wages  has  been  made  in  goods  no  subsequent  payment 
of  the  same  in  cash  can  purge  the  offence. 

These  are  some  of  the  most  recent  decisions  upon 
the  statute.  A  few  considerations  are  added  as  to 
the  influence  of  this  system  upon  the  position  of  the 
employer  and  the  workman. 

What  influence  and  practical  effect  this  statute  has 
had  in  causing  a  discontinuance  of  the  practices 
against  which  it  was  directed,  the  writer  has  no 
means  of  discovering.  There  is  no  doubt  that  truck 
is  quite  unknown  in  the  great  iron-works  and  col- 
lieries in  the  valley  of  Merthyr  Tydfil,  and  that  no 
"  company's  shop "  exists  there.  Nor  has  any  pix)- 
secution  been  instituted  in  any  part  of  the  district 
over  which  the  author  has  jurisdiction  since  his  ap- 
pointment, which  is  a  period  of  nearly  nine  years. 
If,  as  he  has  been  informed,  truck  does  exist  in  some 
places  within  that  district,  and  also  in  part  of  Mon- 
mouthshire, it  is  not  difficult'  to  account  for  the  fact 
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that  there  have  been  no  recent  prosecutions.    One 
reason  may  be  that  payments  may  be  made  in  cash, 
which  is  expected  and  understood  to  be  expended  in 
shops  close  at  hand  in  which  the  employer  has  an 
interest,  but  which  payments  are  not  strictly  within 
the  prohibitions  of  the  statute.     In  the  next  place,  it 
is  probable  that  even  where  illegal  acts  take  place, 
and  orders  for  goods,  in  lieu  of  cash,  are  dii'ectly  given, 
th^  system  is  not  so  unpopular  as  is  commonly  sup- 
posed.   In  the  more  remote  districts,  the  employer, 
by  the  greater  command  of  capital,   is   enabled  to 
purchase  more  favourably  than  the  small,  trader,  and 
the   certainty  of  being  paid  by  his  own  workmen, 
whose  labour  is  his  security,  enables  him  to  sell  upon 
favourable  terms.     Thus  the  workman  gets  a  better 
article  at  a  reasonable  price,  and  to  some  extent  is 
kept  out  of  debt  in  spite  of  himself.    All  this  tends  no 
doubt  to  the  comfort  of  his  home.     It  is  probable  that 
the  system  is  not  very  objectionable  in  the  opinion  of 
the  workmen's  wives,  as  it  must  have  some  influence 
in  increasing  their  command  over  the  necessaries  of 
life^  and  checking  expenditure  at  the  public-house. 
But  on  the  other  hand  truck  was  foi*merly  a  monstrous 
evil.     Before  it  was  made  unlawful,  there  is  no  doubt 
that  the  truck  system  was  carried  on  in  a  manner  that 
was  most  injurious  to  the  working  men.     The  evi- 
dence taken  before  the   committee  of  the  House  of 
Commons   proves    this   to    demonstration.      At  the 
present  time  the  evil  is  not  so  great.     Many  works 
have  discontinued  it  altogether,  whereby  the  work- 
man has  more  chances  of  obtaining  employment  where 
he  is  sure  of  receiving  payment  in»  cash.    If  he  dis- 
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likes  and  becomes  discontented  with  his  sitaation, 
he  can  give  notice,  and  get  work  elsewhere  free  from 
the  objectionable  condition.    Nevertheless  it  is  well 
known  that  workmen  often  become   so  attached  to 
the   spot  in  which  they  have  been  accustomed  to 
labour,  that  they  will  there  tolerate  arrangements 
which  they  dislike  and  object  to.     It  is  also  well 
known  that  they  will  take  goods  from   the  "com- 
pany's shop,"   and   sell  them   again   in  the  public- 
houses  at  a  reduced  price,  thus  losing,   perhaps,   a 
penny  out  of  7d,  or  Sd.  worth  of  tobacco,  &c.,  on  the 
transaction.     This  is  an  evil  and  an   injury  to  the 
workman.     But  it  may  be  said  that  he  has  his  re- 
medy in  his  own  hands  to  some  extent.   Yet  every  ex- 
perienced person  must  see  that  the  difficulties  which 
lie  in  his  way  in  conducting  a  prosecution  to  a  suc- 
cessful issue  are  almost  insurmountable.     He  has  a 
powerful  adversary  to  deal  with,  with  command  of 
money   and  legal  assistance,  and  the  contest  would 
often  be   a  very  unequal  one.     He  must    advance 
money,   and  lose  time — ^two  things  which    he   can 
seldom  afford  to  do.     Perhaps  he  may  be   a  little 
behind-hand  at  the  shop.     This  is  another  incident 
which  is  mischievous  to  the  workman.   It  puts  him  in 
the  power  of  the  employer  to  some  extent,  and  thus 
deprives  him  of  that  peifect  freedom  of  action  which 
the  law  desires  to  secure  to  him.     But,  after  all,  the 
greatest  evil  consists  in  the  deliberate  carrying  on  of 
a  system  which  is  prohibited  and  forbidden  by  law. 
It  is  true  that  truck  is  a  "  malum  prohibitum,"  and  not 
a  *^  malum  in  se  ;"  that  is,  it  was  made  an  oifence  by 
the  municipal  law,  and  not  by  the  fundamental  laws 
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of  morality.  But  it  must  be  remembered,  that  it  was 
so  constituted  an  offence  and  publicly  forbidden, 
because  it  was  proved  to  have  led  to  real  evils  of 
various  kinds.  And  even  if  that  were  not  so,  yet 
as  we  live  in  a  society  which  is  only  held  together 
by  a  mutual  agreement  to  obey  the  municipal  laws, 
no  class  can  delibisrately,  and  vrilfully,  and  habi- 
tually ignore  and  set  at  nought  those  laws,  or  any 
of  them,  without  doing  mischief,  morally  and  socially, 
where  such  acts  are.  witnessed.  It  places  the  em- 
ployer in  a  false  position,  and  weakens  his  influence 
for  good.  In  vain  will  he  educate,  or  build  churches, 
so  long  as  he  sets  an  open  example  of  disobedience 
to  or  evasion  of  the  law-  If  truck  be  made  a 
means  of  oppressing  the  workman,  it  cannot  be  too 
loudly  denounced.  This  is,  perhaps,  rarely  the  case 
now.  But  even  in  the  absence  of  all  oppression  or 
fraud,  how  can  the  employer  equitably  and  fairly 
charge  his  workman  with  breaches  of  contract,  or 
disobedience  to  byelaws  and  special  rules,  or  other 
offences  of  a  similar  private  character,  while  he  himself 
is  setting  the  example  of  a  deliberate  and  wilful  dis- 
regard of  a  public  law  which  regulates  their  mutual 
relation  ?  It  is  on  this  ground  more  than  any  other 
that  this  practice  ought  to  be  discontinued  at  once. 
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CHAP.  XIX. 

COMBINATIONS,   STRIKES,    MOLESTATION,   ETC.,   OF 

WORKMEN. 

By  the  statute  6  G-eo.  lY.  c.  cxxix.  s.  3,  it  is  enacted, 
that  "  if  any  person  shall,  by  violence  to  the  person 
or  property,  or  by  threats  or  intimidation,  or  by  mo- 
lesting or  in  any  way  obstructing  another,  force,  or 
endeavour  to  force,  any  journeyman,  manufacturer, 
workman,  or  other  person  hired  or  employed  in  any 
trade  or  business,  to  depart  from  his  hiring,  employ- 
ment, or  work,  &c.,  or  prevent,  or  endeavour  to  pre- 
vent, any  workman,  &c.,  not  being  hired  or  employed, 
from  hiring  himself  to,  or  from  accepting  work  or 
employment  from  any  person  or  persons ;— or  if  any 
person  shall  use  or  employ  vioJence  to  the  person  or 
property  of  another,  or  threats  of  intimidation,  or  shall 
molest  or  in  any  way  obstruct  another  for  the  purpose 
of  forcing  or  inducing  such  person  to  belong  to  any 
club  or  association,  or  to  contribute  to  any  common 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of 
his  not  belonging  to  any  particular  club  or  association, 
or  not  having  contributed  or  having  refused  to  con- 
tribute to  any  common  fund,  or  to  pay  any  fine  or 
I  enalty,  or  on  account  of  his  not  having  complied  or 
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refusing  to  comply  with  any  rules,  resolutions,  &c., 
made  to  obtain  an  advance,  or  to  reduce  the  rate  of 
wages,  or  to  lessen  the  hours  of  working,  or  to  de-- 
crease  or  alter  the  quantity  of  work,  or  to  regulate 
the  mode  of  carrying  on  any  manu&icture,  trade,  or 
business,  or  the  management  thereof ;  or  if  any  per* 
son  shall  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting 
or  in  any  way  obstructing  another,  force  or  endeavour 
to  force  any  manufacturer  or  person  carrying  on  any 
trade  or  business  to  make  any  alteration  in  his  mode 
of  regulating,  managing,  or  carrying  on  such  manu* 
facture,  trade,  &c.,  or  to  limit  the  number  or  descrip- 
tion of  his  workmen,  servants,  &c. :  every  person  so 
offending,  or  aiding,  assisting,  or  abetting  therein, 
being  convicted  thereof  in  manner  herein-after  men- 
tioned, shall  be  imprisoned  only,  or  shall  and  may  be 
imprisoned  and  kept  to  hard  labour  for  any  time  not 
exceeding  three  calendar  months." 

This  statute  does  not  extend  to  any  meetings  held 
either  by  masters  or  workmen  for  the  sole  purpose  of 
consulting  upon  and  determining  the  rate  of  wages  or 
prices  which  the  persons  present  at  such  meeting  shall 
require  for  their  work,  or  pay  to  their  workmen,  or 
the  hours  of  working  and  employment,  or  to  any 
agreement,  verbal  or  written,  entered  into  among 
themselves  for  such  objects  and  purposes.  (Sections 
4  and  5.) 

The  Act  further  provides,  that  offenders  shall  be 
compelled  to  give  evidence,  and  shall  be  indenlnified 
from  the  consequences.  It  also  contains  provisions 
for  summoning  offenders  before  one  or  more  justices 
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of  the  peace,  and  for  issuing  warrants  for  their  ap«  i 

prehension  when  they  do  not  appear  npon  summons, 
and  for  regulating  the  entire  proceedings  hefore  the 
justices.  An  appeal  is  given  to  any  person  convicted 
under  this  Act  who  shall  think  himself  aggrieved  to 
the  next  quarter  sessions.  And  no  justice  of  the 
peace,  being  also  a  master  in  the  trade  in  which  any 
offence  is  charged  to  have  been  conmiitted  under  this 
Act,  shall  act  as  a  justice  under  it. 

This  statute  will  not  empower  workmen  to  meet 
and  combine  for  the  purpose  of  dictating  to  their 
masters  whom  they  shall  employ,  and  consequently  a 
combination  of  workmen  for  such  a  purpose  is  in- 
dictable as  a  conspiracy.* 

But  it  is  cleai*  that  a  mere  combinationy  either  of 
masters,  for  the  purpose  of  lowering  wages,  or  of 
workmen,  for  the  purpose  of  raising  them,  is  perfectly 
legal.  So  long  as  such  persons  limit  themselves  to 
merely  combining  to  effect  the  object  they  have  in 
view,  they  will  be  guilty  of  no  offence.  But  if,  in 
order  to  attain  their  object,  whether  of  lowering  or 
raising  wages,  they  proceed  to  use  violence,  threats, 
intimidation,  molestation,  or  obstruction,  with  a  view 
to  force  others  to  adopt  their  views,  they  will  be 
guilty  of  an  offence  against  this  Act  of  Parliament ; 
and  may  also,  under  some  circumstances,  render  them- 
selves liable  to  an  indictment  for  conspiracy. 

It  has  been  further  enacted  by  the  22  Vict.  c.  xxxiy., 
"  That  no  workman,  or  other  person,  whether  ac- 
tually in  employment  or  not,  shall  by  reason  merely  of 

*  B.  Bykerdyke,  1  Mood.  &  Bob.  179. 
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his  entering  into  an  agreement  with  any  workman  or 
workmen,  or  other  person  or  persons,  for  the  purpose 
of  fixing  or  endeavouring  to  fix  the  rate  of  wages  or 
remuneration  at  which  they  or  any  of  them  shall  work, 
or  by  reason  merely  of  his  endeavouring  peaceably 
and  in  a  reasonable  manner,  and  without  threat  or 
intimidation,  direct  or  indirect,  to  persuade  others  to 
cease  or  abstain  from  work,  in  order  to  obtain  the  rate 
of  wages  or  the  altered  hours  of  labour  so  fixed  or 
agreed  upon,  or  to  be  agreed  upon,  shall  be  deemed  or 
taken  to  be  guilty  of  molestation  or  obstruction,  within 
the  meaning  of  the  6  Geo.  lY.  c.  cxxix.,  and  shall 
not  therefore  be  subject  or  liable  to  any  prosecution 
or  indictment  for  conspiracy  :  provided  always,  that 
nothing  herein  contained  shall  authorize  any  workman 
to  break  or  depart  from  any  con  tracts  or  authorize 
any   attempt  to  induce   any  workman   to  break  or 
depart  from  any  contract," 

The  following  extract  from  a  luminous  and  most 
valuable  charge  to  the  grand  jury  of  the  county  of 
Stafford,  by  the  late  Lord  Chief  Justice  Tindal,  is 
well  worth  a  careful  perusal.  It  was  delivered  at  a 
special  commission,  in  1842,  at  a  time  when  many 
local  disturbances  had  taken  place.  *^If  the  work- 
men of  the  several  collieries  who  complained  that  the 
wages  they  received  were  inadequate  to  the  value  of 
their  services  had  assembled  themselves  quietly  to- 
gether, for  the  purpose  of  consulting  upon  and  deter- 
mining the  rate  of  wages  or  prices  which  the  persons 
present  at  the  meeting  should  require  for  their  work, 
and  had  entered  into  an  agreement  amongst  them- 
selves for  the  purpose  of  fixing  such  rate,  they  would 
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have  done  no  more  than  the  law  allowed.  A  combi- 
nation for  that  purpose  and  to  that  extent  is  no  more 
than  is  recognized  as  legal  by  the  statute  6  Geo.  IV., 
by  which  statute  also  exactly  the  same  right  of  com- 
bination, to  the  same  extent,  and  no  further,  is  given 
to  the  masters,  when  met  together,  if  they  are  of 
opinion  the  rate  of  wages  is  too  high."  After  some 
further  observations,  the  learned  judge,  referring  to 
certain  discontented  workmen,  thus  continues: — "  Un- 
fortunately for  themselves  and  others,  those  who 
were  discontented  did  not  rest  here.  Not  satisfied 
with  the  exercise  of  their  own  right  to  withhold 
their  own  labour,  if  they  were  discontented  with 
the  price  they  received  for  it,  they  assumed  the 
power  of  interfering  with  the  right  which  others  pos- 
sessed of  exercising  their  discretion  upon  the  same 
point.  Accordingly,  you  will  have  numerous  cases 
laid  before  you,  in  which  large  bodies  of  dissatisfied 
workmen  interfered,  by  personal  violence,  and  by 
threats  and  intimidation,  to  compel  others,  who  were 
perfectly  willing  to  continue  to  labour  in  their  callings 
at  the  rate  of  wages  then  paid,  to  desist  from  their 
work,  to  leave  the  mine  or  manufactory,  and  against 
their  own  will  to  add  themselves  to  the  numbers  of 
the  discontented  party  ;  than  which  a  more  glaring 
«ct  of  tyranny  and  despotism  by  one  set  of  men  over 
their  fellows  cannot  be  conceived.  If  there  is  one 
right  which,  beyond  all  others,  the  labourer  ought 
to  be  able  to  call  his  own,  it  is  the  right  of  the  exer- 
tion of  his  own  personal  strength  and  skill  in  the  full 
enjoyment  of  his  own  free  will,  altogether  unshackled 
by  the  control  or  dictates  of  his  fellow- workmen.  Yet, 
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Strange  to  say,  this  very  right,  which  the  discontented 
workman  claims  for  himself  to  its  fullest  extent,  he 
does,  by  a  blind  perversity  and  unaccountable  selfish- 
ness, entirely  refuse  to  his  fellows  who  differ  in  opinion 
from  himself.  It  is  unnecessary  to  say  that  a  course 
of  proceedings  so  utterly  unreasonable,  so  injurious  to 
society,  so  detrimental  to  the  interests  of  trade,  and 
so  oppressive  against  the  rights  of  the  pooi*  man,  must 
be  a  gross  and  flagrant  violation  of  the  law,  and  must 
be  put  down,  when  the  guilt  is  established,  by  a  proper 
measure  of  punishment."  * 

In  the  case  of  the  Queen  v.  Rowlands  (21  LaW^ 
Joum.  M.  C.  81),  Mr.  Justice  Pattison,  in  passing 
sentence  on  some  workmen  who  had  been  convicted 
upon  an  indictment  under  the  statute  of  Geo.  IV»,  said : 
— "  The  object  of  the  legislature  was  that  all  masters 
and  workmen  should  be  left  free  in  the  conduct  of 
their  business.  The  masters  were  at  liberty  to  give 
what  rate  of  wages  they  liked,  and  to  agi'ee  among 
themselves  what  rate  of  wages  they  would  pay.  In 
like  manner  the  workmen  were  at  liberty  to  agree 
among  themselves  for  what  wages  they  would  work, 
and  were  not  restricted  in  so  doing  by  the  circum- 
stance that  they  were  in  the  employ  of  one  or  other 
of  the  masters.  The  intention  of  the  legislature  waa 
to  make  them  quite  free.  But  seeing  that  intimida- 
tion might  be  used  to  carry  out  such  agreements,  it 
was  enacted  by  6  Geo.  IV.  c.  cxxix.,"  &c.  Here  the 
judge  read  part  of  that  statute,  and  added:  **  The  offence 
does  not  consist  in  the  combination  to  raise  their 

*  Carr  &  M.  662. 
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wages,  but  in  the  use  of  threats,  iDtimldatioD,  moles* 
tation,  and  obstruction." 

Two  cases  have  recently  been  decided  which  throw 
fresh  light  upon  this  enactment.  In  the  case  of  the 
Queen  against  Pearham,*  the  defendant  was  convicted 
*^  of  having  unlawfully  by  threats  endeavoured  to 
force  one  Jocelyn,  who  was  then  and  there  hired  in 
his  capacity  and  business  as  a  mason  by  J.  P.  and 
W.  P.,  to  depart  from  his  said  hiring."  The  Lord 
Chief  Baron,  in  delivering  the  judgment  of  the  Court 
of  Exchequer,  upon  the  application  for  a  writ  of 
habeas  corpus^  said  (inter  alia)y  that  it  had  been  con* 
tended,  first,  that  the  nature  of  the  threats  was  not 
set  out ;  and,  secondly,  that  it  was  not  set  out  to  whom 
the  threats  were  made.  The  answer  to  these  objec- 
tions given  by  the  Court  of  Queen's  Bench  to  a 
previous  application  on  these  facts  to  that  court  was, 
that  the  Mfttropolitan  Police  Act  provides  that  it 
shall  be  sufficient  if  the  offence  is  set  out  in  the  con- 
viction, in  the  language  in  which  it  is  described  in 
the  Act  of  Parliament  creating  it.  We  are  of  opinion 
that  the  judgment  of  the  Court  of  Queen's  Bench  upon 
this  precise  point  is  perfectly  correct.  But  Mr.  James 
brought  before  us  by  affidavit  what  professes  to  be  a 
copy  of  the  information  that  was  filed,  in  which  the 
informant  says  upon  oath:  ^^On  the  1st  of  October 
last  I  was  in  Goswell  Road  with  W.  J.  and  fifteen  or 
sixteen  other  workmen,  all  engaged  by  Messrs.  P.  as 
workmen.  Pearham  was  there  ;  he  said  to  the  men, 
^  If  you  work  there  we  shall  consider  you  as  blacksi 

*  1  Cox's  Magistrates'  Cases,  23, 
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and  when  we  go  in  we  shall  strike  against  you,  and 
strike  against  yon  all  over  London.'  He  followed  us 
all  the  way  to  my  house."  It  is  impossible,  I  think, 
to  doubt  what  is  the  meaning  of  this,  and  what  is 
the  object  of  it.  It  is  impossible  to  doubt  that  there 
is  here  evidence  of  a  threat,  "  we  shall  consider  you 
as  blacks." 

Thus  it  appeared  that,  in  the  opinion  of  this  court, 
the  words  complained  of  were  calculated  to  force  the 
person  to  whom  they  were  addressed  to  depart  from 
his  hiring. 

Another  very  important  case,  that  of  Walsby 
17.  Anley  (1 .  Cox's  M.  C.  288),  has  recently 
been  decided  by  the  Court  of  Queen's  Bench,  upon 
an  appeal  from  a  conviction  of  two  carpenters  by 
Mr.  Corrie,  a  police  magistrate  of  the  metropolis. 
The  charge  arose  out  of  circumstances  connected 
with  the  well-known  "Builders'  Strike"  of  I860. 
The  informations  stated  that  on  a  certain  day  ihe 
defendants  did  unlawfully  by  threats  and  intimida- 
tion endeavour  to  force  their  master  to  make  an 
alteration  in  his  mode  of  conducting  and  cairying  on 
his  business.  At  the  hearing  it  was  objected,  first, 
that  the  summons  was  bad  for  charging  the  defen* 
dants  with  making  use  of  threats  and  intimidation, 
which  by  the  statute  were  separate  offences.  But 
Mr.  Corrie  said,  that  if  there  was  a  conviction  it 
would  be  for  one  offence,  and  the  objection  was 
ultimately  withdrawn.  The  complainant  stated  that 
on  May  16th,  1860,  he  had  about  100  joiners  in  his 
employ,  and  among  them  were  two  who  were  working 
nnder  what  is  known  in  the  trade  as  the  "  declaration." 
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On  the  morning  of  the  16th  the  foreman  brought 
him  a  paper,  which  ran  as  follows  : — "  At  a  meeting 
of  the  joiners  in  the  employ  of  Mr.  Anley,  May  loth, 
1860,  it  was  resolved  that  Mr.  Anley  be  given  to 
understand,  that  unless  the  men  who  are  working 
under  the  '  declaration '  in  his  shop  be  discharged,  and 
we  have  a  definite  answer  by  dinner  time  to  that 
effect,  we  cease  work  immediately."  The  paper  was 
not  signed,  and  Mr.  Anley  declined  to  consider  it  on 
that  ground.  The  defendants,  Griffin  and  Walsby, 
afterwards  on  the  same  day  brought  to  him  the 
same  paper,  stating  that  they  were  a  deputation 
from  the  men.  In  a  conversation  which  ensued,  Mr. 
Anley  sai<^,  *^  What  is  it  that  you  want  ?. "  and  the 
answer  he  received  was^  '^  You  must  discharge  those 
two  men  who  are  working  under  the  declaration, 
and  if  you  don't  we  shall  leave  your  work."  Mr. 
Anley  said,  "  I  will  not  allow  myself  to  be  dictated 
to.  I  will  give  you  half  an  hour  to  reconsider  the 
matter.  If  you  then  come  back  to  work  I  shall 
think  no  more  about  it ;  if  not,  I  will  rather  close 
my  shop  than  submit  to  your  dictation.'*  The  three 
men  went  away,  and  in  about  half  an  hour  all  the  men 
returned  together,  and  went  towards  the  shop,  saying 
they  were  going  to  fetch  their  tools.  They  were 
paid,  took  away  their  tools,  and  did  not  return. 
Since  then  the  yard  has  been  picketed  by  relays  of 
these  men,  in  order  to  prevent  other  men  from  en* 
tering  his  employment.  Mr.  Corrie  said  (amongst 
other  things),  ^^  The  question  is,  have  the  defendants 
made  use  of  a  threat  punishable  under  sect  3  of  the 
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6  Geo.  IV. .  c.  cxxix.  ?  That  section  enacts,  that 
it  shall  be  an  offence  punishable  with  a  certain  im- 
prisonment if  any  person  shall  by  threats  endeavour 
to  force  any  person  carrying  on  any  trade  or  busi- 
ness to  limit  the  description  of  his  workmen.  Have 
the  defendants  been  guilty  of  this  offence  ?  They 
are  proved  to  have  said  to  their  masters,  'Hhat 
unless  the  men  who  are  working  under  the  declara- 
tion in  the  master's  shop  be  discharged,  and  we  have 
a  definite  answer  by  dinner  time,  we  cease  work 
immediately."  In  other  words,  "  we  will  strike,  and 
thus  gradually  inconvenience  you,  if  we  do  not  entirely 
stop  your  business."  The  demand  itself  is  a  threat. 
In  the  case  of  the  Queen  v,  Pearham,  I  acted  on  the 
authority  of  the  Queen  v.  Rowland  (2  Denison's 
Crown  Cases).  But  the  Queen  v.  Pearham  is  now 
an  authority  itself,  because  my  judgment  was  com- 
firmed  by  the  Courts  of  Queen's  Bench  and  Exche- 
quer. I  then  held  that  it  was  an  offence  within 
the  section  for  the  defendant  to  threaten  workmen 
that  if  they  accepted  employment  under  this  declara- 
tion, the  unionists  would  not  work  with  them.  In 
the  present  case  the.  threat  is  made  to  the  master, 
but  directed  both  against  the  master  and  workmen^ 
and  is  expressly  within  the  Queen  v,  Rowland. 
'*  I  am  of  opinion  that  the  present  case  is  also  an 
offence  under  this  section  ;  indeed,  it  is  the  very  case 
which  that  Act  was  passed  to  meet.  It  is  a  threat 
that  if  the  master  should  continue  to  employ  that 
description  of  workmen  who  had  worked  under  the 
declaration,  the  defendants  would  strike;  and  thus 
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endeavour,  in  the  very  words  of  the  prohibition, 
to  force  the  master  to  limit  the  description  of  his 
workmen.  Let  ns  see  what  the  *  declai^ation '  is. 
The  workman  declares  as  follows  :  —  *  I  declare  that 

• 

I  am  not  now,  nor  will  I  during  the  continuance 
of  my  engagement  with  you,  become  a  member  of, 
or  support,  any  society  which  directly  or  indirectly 
interferes  with  the  arrangements  of  this  or  any  other 
establishment,  or  the  hours  or  terms  of  labour  ;  and 
that  I  recognize  the  rights  of  employers  and  employed 
individually  to  make  any  trade  engagements  on 
which  they  may  choose  and  agree.'  Now  I  say 
as  a  lawyer  that  it  did  not  require  any  Act  of  Parlia- 
ment to  make  illegal  any  association  or  combination 
of  men  which  attempts  to  interfere  with  such 
matters  ;  they  were  illegal  at  common  law.  Then  it 
comes  to  this.  All  that  the  masters  have  asked  the 
men  is  not  to  belong  to  an  illegal  society.  All  that 
the  men  have  declared  is,  that  they  will  not  be  guilty 
of  a  crime.  Nothing  can  be  more  monstrous  and 
illegal  than  the  conduct  of  the  defendants,  who  have 
combined  together  and  threatened  the  prosecutor 
that  they  would  strike,  and  who  have  in  fact  struck 
work,  with  a  view  to  prevent  him  carrying  on  his 
business,  unless  he  will  discharge  men  whose  only 
offence,  as  far  as  I  can  see,  is  that  at  the  request  of 
their  employer  they  have  promised  not  to  break  the 
law.  Fewer  crimes  can  be  named  which  are  more 
wicked.  The  object  which  the  defendants  have  in 
view  is  to  deprive  innocent  men  of  the  means  of 
getting  their  living,  and  thus  to  drive  their  wives 
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and  families  into  the  workhouse,  unless  those  poor 
men  will  also  offend  against  the  law  by  joining  those 
illegal  societies." 

Two  of  the  defendants  were  then  convicted  and 
sentenced  to  one  calendar  month's  imprisonment ; 
but  notice  of  appeal  having  been  given,  they  were 
liberated  on  bail. 

On  the  21st  of  January  1861,  the  case  was  argued 
before  the  Court  of  Queen's  Bench  on  a  case  stated 
for  their  opinion.  It  was  contended  on  the  part  of 
the  appellants  that  no  threat  had  been  used,  and  that 
all  that  the  men  had  done  was  to  inform  their  master 
that  they  would  leave  his  service  if  he  did  not  dismiss 
the  obnoxious  workmen.  Every  man  had  a  perfect 
right  to  leave  if  he  liked,  and  there  was  no  threat 
either  to  the  person  or  the  property  of  the  employer. 
But  the  Lord  Chief  Justice  said  he  was  of  opinion 
that  the  conviction  ought  to  be  affirmed.  Every 
workman  was  entitled  freely  to  exercise  his  discretion 
as  to  whether  he  would  continue  in  the  employ  of  his 
master,  as  long  as  he  was  not  bound  by  any  contract. 
And  more  than  that,  he  had  a  perfect  right  to  give 
the  employer  the  alternative  of  either  discharging  an 
obnoxious  servant,  or  losing  his  services.  But  if  they 
went  further  than  that,  and  sought  to  coerce  their 
master  by  the  threat  of  what  was  likely  to  operate  to 
his  injury,  they  came  within  the  Act.  In  the  present 
case  it  was  not  one  man  only  who  went  to  the  master, 
but  several,  and  they  all  adopted  the  same  course  with 
the  object  of  preventing  the  master  from  exercising 
his  discretion,  and  to  coerce  him«   His  lordship  thought 
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that  for  the  workmen  to  act  in  this  way  and  for  this 
object  made  their  conduct  altogether  illegal,  and  it 
amounted  to  a  'threat"  within  the  Act  of  Parliament. 

Mr.  Justice  Hill  said  that  '*  he  thought  if  each  of 
the  workmen  had  gone  singly  and  honestly,  and  had 
given  their  master  the  alternative,  it  would  not  have 
been  illegal ;  but  when  they  combined  for  the  purpose 
of  coercing  their  master,  they  were  guilty  of  an  illegal 
conspiracy  at  common  law.  This  combination  and 
attempt  to  carry  it  out  were  both  illegal,  and  they 
might  have  been  indicted  for  it  at  common  law,"  The 
conviction  was  affirmed. 

Since  these  cases  were  decided,  others  of  great 
importance  have  followed,  which  throw  a  strong  light 
on  the  question,  what  are  and  what  are  not  threats 
and  intimidation  under  the  statute  ?  The  first  to  be 
referred  to  is  that  of  R.  v.  Druitt  and  others  (4  Cox's 
M.  C.  p.  468). 

It  was  an  indictment  for  conspiracy  by  unlawful 
contrivances,  &c.,  to  impoverish  H.  Poole  and  others 
in  their  business,  and  to  restrain  the  freedom  of  trade 
and  personal  action.  The  defendants  were  members 
of  a  trades  union  of  the  tailors.  The  workmen  having, 
at  the  instigation  of  the  union,  struck  for  wages,  and 
the  masters  having  employed  workpeople,  men  and 
women,  not  being  members  of  the  union,  the  defen- 
dants, who  were  members  of  the  managing  conmiittee 
of  the  union,  caused  "  pickets  "  to  be  stationed  about 
the  doors  of  such  employers  to  note  workpeople  who 
went  in  and  out,  for  the  purpose  of  deterring  them 
from  continuing  in  such  employ,  and  inducing  them 
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to  join  the  union.  Proof  was  given  of  the  nse  of  in-, 
suiting  expressions  and  gestures  used  by  the  "pickets" 
to  the  non-union  workpeople.  This  was  held  to  be 
"intimidation,"  "molestation,"  and  "obstruction," 
within  the  meaning  of  the  above  cited  statutes.  Mr. 
Baron  Bramwell  said,  that  by  the  common  law, 
liberty  of  a  man's  mind  and  will,  how  he  should 
bestow  himself,  and  his  means,  his  talents,  and  his 
industry,  was  as  much  the  subject  of  the  law's  pro- 
tection as  was  that  of  his  body.  Therefore,  that  if 
two  or  more  persons  agreed  to  co-operate  against  that 
liberty  of  thought  and  freedom  of  will,  they  would  be 
guilty  of  a  conspiracy.  And  if  any  person  by  threats, 
intimidation,  or  molestation,  or  in  any  other  way, 
endeavour  to  deter  or  influence  any  person  in  the  em- 
ployment of  his  industry,  talents,  or  capital,  in  any 
lawful  maimer,  or  to  obstruct,  force,  or  endeavour  to 
force,  any  journeyman  to  depart  from  his  hiring,  or  tor 
prevent  him  from  hiring  himself,  he  would  be  guilty 
of  an  offence  against  the  statutes. 

"  Picketing"  done  in  a  way  to  excite  no  reasonable- 
alarm,  and  not  to  coerce  or  annoy  those  who  were 
subject  to  it,  would  not  be  an  offence.  It  was  lawful 
for  the  defendants  to  endeavour  to  persuade  persons 
who  had  not  joined  the  union  to  do  so,  provided  that 
persuasion  did  not  take  the  shape  of  coercion  and  in- 
timidation. But  even  if  abusive  language  and  gestures 
were  not  used,  if  the  pickets  were  so  placed,  or  so 
acted,  by  watching  the  movements  of  the  workpeople 
and  masters,  or  by  black  looks,  or  by  any  other  annoy- 
ance, as  in  the  judgment  of  the  jury  would  be  likely. 
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to  have  a  deterring  effect  in  the  minds  of  ordinary 
persons,  it  wonld  be  molestation  and  obstruction 
against  this  statute. 

'  The  same  conduct  was  again  held  to  be  within  the 
statute  in  the  case  of  Shelboume  v.  Oliver  (4  Cox's 
M.  C.  p.  47).  The  men  had  all  struck  except  one 
James.  The  others,  however,  agreed  to  resume  work, 
but  upon  returning  and  finding  James  at  work  thej 
retired,  and  sent  a  deputation  from  a  trades  uuion, 
who  said,  in  answer  to  the  employer's  inquiry  why 
they  left  off  work,  "We  have  come  about  James; 
we  shall  not  allow  James  to  work.  It  is  of  no  use, 
we  have  made  up  our  minds ;  he  shall  not  work, 
he's  a  scoundrel.  Unless  you  discharge  him  your 
men  shall  not  be  allowed  to  work."  The  Court  held 
that  this  language  justified  the  conviction. 

But  in  the  case  of  Wood  v.  Bowron  (Cox's  M.  C. 
vol.  4,  p.  258)  the  result  was  different.  It  appeared 
that  Bowron  was  a  master  bricklayer,  employed  with 
his  men  on  a  building.  He  had  two  men,  .Wood  and 
O'Hare,  in  his  employ,  who  were  members  of  the 
United  Order  of  Bricklayers.  These  two  men  spoke 
to  two  of  his  men,  who  immediately  took  away  their 
tools  and  ceased  to  work.  This  they  were  at  liberty 
to  do  by  the  agreement.  Mr.  Bowron  then  asked 
Barrow  and  O'Hare  why  the  men  had  been  stopped, 
and  they  told  him,  "You  must  know  it  was  on  account 
of  your  apprentices."  Shortly  afterwards  Bowron 
wrote  to  BaiTOW  to  ask  for  the  reason  why  his  men 
had  been  taken  away  from  him,  and  stating  that  he 
had  heard  it  was  because  he  employed  too  many  ap« 
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prentices,  Barrow  was  the  secretary  of  the  associa- 
tion, and  Wood  was  the  president.  He  added,  I 
should  like  you  to  let  me  know  what  you  require  me 
to  do.  In  reply  Barrow  wrote  a  letter  in  these  terms  : 
— **  At  a  summoned  meeting  of  the  order  it  was  carried 
unanimously,  that  no  society  bricklayer  will  work  for 
Thomas  Bowron  until  such  times  as  he  parts  with 
some  of  his  apprentices,  namely,  he  will  be  allowed 
two,  and  when  his  oldest  arrives  to  his  last  year  of 
flervitude  he  will  be  allowed  a  third,  and  until  then  no 
society  bricklayer  will  work  for  Thomas  Bowron,  and 
further  there  will  be  so  much  expenses  to  pay  before 
any  society  bricklayer  will  work  for  Bowron.  By 
order  of  the  society."  Soon  afterwards  a  demand  of 
18Z.  was  made  by  Wood,  who  stated  that  that  sum 
must  be  paid  before  they  would  allow  any  man  to  work 
for  Bowron.  Barrow  was  secretary  at  the  meeting 
from  which  the  above  letter  emanated.  The  two  men 
were  convicted,  but  on  appeal  to  the  Court  of  Queen's 
Bench  the  convictions  wore  quashed.  It  was  con- 
tended that  there  was  no  threat  within  the  statute, 
and  that  the  communication  of  the  resolution  to  Bow- 
ron was  hand  fide  in  answer  to  his  own  inquiry.  In 
order  to  explain  this  judgment  it  must  be  borne  in 
mind  that  the  defendants  were  charged  in  the  follow- 
ing terms — that  they  did,  "  by  using  certain  threats^ 
force  or  endeavour  to  force  Thomas  Bowron  to  limit 
the  number  of  his  apprentices."  It  was  therefore 
evident  that  to  sustain  the  conviction  there  musfc  have 
been  evidence  of  a  threat.  When  the  men  left  his 
service  no  threat  had  been  conveyed  to  him.     The 
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men  haying  left  he  inquired  (Barrow  happening  to  be 
present)  why  they  left?  Barrow  said,  "In  conse- 
quence of  your  apprentices."  "  In  that,"  says  Lord 
Chief  Justice  Cockbum,  "  I  find  no  threat — certainly 
no  joint  threat.  Then  the  master  is  the  next  person 
who  moves  in  the  matter.  There  is  no  communication 
made  to  him  spontaneously  by  the  association ;  there 
are  resolutions,  but  they  bear  no  semblance  or  guise 
of  expression  to  intimidate  him  by  means  of  a  threat." 
After  that  Bowron  himself  writes  to  ask  what  are  the 
reasons  for  which  the  men  are  withdrawn.  Upon  that 
a  letter  is  written  by  Barrow  after  a  meeting  at  which 
Wood  presided.  Barrow's  letter  upon  the  face  of  it 
appears  to  be  merely  an  explanation  of  how  it  came 
to  pass  that  these  men  had  left  his  employment.  It 
was  not  for  the  combination,  not  for  the  resolution, 
that  the  conviction  was  obtained.  The  question  was 
whether  the  letter  written  under  these  circumstances 
amounted  to  a  threat.  Under  all  the  circumstances  of 
the  case  the  Chief  Justice  considered  that  no  threat 
was  used,  and  that  the  case  was  really  one  of  explana- 
tion and  answer  to  the  master,  who  was  desiring  to 
enter  into  a  negociation,  and  he  thought  there  was  not 
enough  to  show  that  the  letter  was  written  mala  fide. 
Mr.  Justice  Shee  also  said  that  the  letter  appeared  to 
him  to  be  only  information  given  at  the  master's 
request,  and  that  there  was  nothing  to  show  they 
intended  to  force  Bowron  to  change  his  mode  of  busi- 
ness. Mr.  Justice  Lush  put  the  view  of  the  court 
very  clearly.  He  said,  "  Here  is  an  agreement  not  to 
work  for  the  master  until  he  reduced  the  number  of 
his  apprentices.     Whatever  its  quality  might  be  at 
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common  law,  certainly  it  is  no  offence  against  the 
statute.  .  .  When  the  resolution  was  not  commn- 
nicated  to  the  master,  except  in  answer  to  his  inquiry, 
by  way  of  explanation,  why  these  persons  had  left  his 
employment,  and  then  communicated  simply  for  the 
purpose  of  giving  that  information,  it  seems  to  me 
that  it  wants  the  essential  elements  of  a  threat." 

On  comparing  this  case  with  the  one  previously 
referred  to  (Shelbourne  v.  Oliver),  it  is  clear  that 
they  differ  in  this  important  point ;  in  the  former,  the 
alleged  threat  was  expressed  in  reply  to  a  letter  of 
inquiry,  and  the  men  had  already  ceased  to  work, 
-whereas  in  the  latter  case  there  was  a  direct  statement 
that  "  unless  you  discharge  James  your  men  shall 
not  be  allowed  to  work."  This  distinction  is  intelli- 
gible and  clear.  But  the  letter  quoted  from  the 
report  of  the  case  of  Barrow  v.  Bowron  might  cer- 
tainly bear  a  less  favourable  construction,  and  if  the 
magistrates  had  clearly  found  that  the  defendants, 
under  colour  of  giving  the  answer  which  they  did  to 
the  application  of  the  master,  took  advantage  of  that 
opportunity  to  urge  that  which  they  knew  would 
amount  to  a  threat,  and  intended  it  to  operate  as  a 
threat,  the  Queen's  Bench  would  probably  have  sus- 
tained the  conviction.  The  magistrates,  however, 
abstained  from  doing  so  ;  they  merely  stated  the  evi- 
dence generally,  and  the  Court  of  Queen's  Bench 
seem  to  have  given  the  defendants  the  "  benefit  of  a 
doubt." 

On  the  other  side,  there  is  the  new  case  of  Skinner 
V.  Kitch  (Cox's  M.  C.  vol.  4,  p.  388).  The  defen- 
dant was  secretary  of  a  local  lodge  of  the  general 
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union  of  carpenters  and  joiners.     He  delivered  to  the 
respondent,  who  was  a  builder,  the  following  notice : — 

«*  Mr.  WUliam  Kitch. 
Sir, 

I  AM  requested  by  the  committee  of  carpenters  and 
j  oiners  to  give  the  men  in  your  employ  notice  to  come  out 
on  strike  against  James  Jordan,  unless  he  become  a  member 
of  the  above  society — not  being  in  any  way  disrespectful  to 
you  or  him,  but  being  compelled  by  the  union  and  laws. 

This  notice  will  be  carried  out  after  the  27th  inst,  unless 
settled  in  accordance  with  the  society's  laws. 

I  remain, 
Yours  most  respectfully, 
TfiOHAS  Seinneb, 
Secretary." 

It  was  held  that  the  defendant  had  thereby  brought 
himself  within  the  operation  of  the  3rd  section  of 
the  6  Geo.  IV.  c.  129,  upon  which  the  summons  was 
framed. 

The  practical  comment  on  these  eases  is  this,  that 
the  evil  to  be  complained  of  and  put  down  under  this 
penal  statute  is  not  the  privilege  of  combination,  to 
which  the  workmen  are  entitled,  but  that  system  of 
coercion  which  unhappily  they  sometimes  seek  to 
exercise.  They  are  free  to  act  in  concert,  provided 
they  will  leave  the  freedom  of  individuals  undis- 
turbed. The  object  to  be  secured  is  perfect  liberty 
of  action  on  both  sides.  The  demand  and  supply  of 
labour  must  ultimately  settle  the  value  of  it,  notwith- 
standing any  temporary  effect  which  may  be  produced 
by  combinations  on  the  side  of  the  employers,  and 
strikes  on  the  part  of  the  men.  The  statute  above 
quoted  was  passed  to  secure  as  much  liberty  as  possible 
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in  the  making  of  contracts  of  hiring  and  labour.  Its 
terms  and  language  are  ingeniously  varied,  so  as  to 
meet  every  contingency  that  could  be  thought  of; 
and  the  main  scope  of  it  is  to  restrain  and  prevent 
bullying  in  every  form  and  shape. 
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CHAP.  XX. 

CRIMINAL   STATUTES  RELATING   TO   COLLIERIES. 

By  the  7  &  8  Geo.  IV.  c.  xxix.  s.  37,  it  is  enacted, 
that  if  any  person  shall  steal  or  sever  with  intent  to 
steal  any  coal,  or  cannel  coal,  from  any  mine,  hed,  or 
vein  thereof,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple 
larceny.  The  punishment  for  this  offence  is  imprison- 
ment not  exceeding  two  years,  with  or  without  hard 
labour,  and  without  solitary  confinement,  not  ex- 
ceeding three  months  in  one  year. 

By  7  Will.  IV.  &  1  Vict.  c.  Ixxxix.  s.  9,  it  is  enacted 
that  whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  mine  of  coal,  or  cannel  coal,  shall  be  guilty 
of  felony,  and  on  being  convicted  thereof  shall  be 
liable  to  be  transported  for  life  or  not  less  than  14 
years,  or  to  penal  servitude  for  life,  or  not  less  tban 
four  years,  or  imprisonment  not  exceeding  three  years. 

By  the  7  <fc  8  Geo.  IV.  c.  xxx.  s.  96,  it  is  enacted, 
"  that  if  any  person  shall  unlawfully  and  maliciously 
cause  any  water  to  be  conveyed  into  any  mine,  or 
into  any  subterraneous  passage  connected  therewith, 
with  intent  thereby  to  destroy  or  damage  such  mine, 
or  to  hinder  or  delay  the  working  thereof;  or  shall 


CRIMES   CONNECTED  WITH   COLLIERIES.  345" 

"witli  the  like  intent  unlawfully  and  maliciously  pull 
down,  fill  up,  or  obstruct  any  air- way,  water-way, 
drain,  pit,  level,  or  shaft,  of  or  belonging  to  any  mine, 
every  such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years ;  and,  if.  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the 
court  shall  so  think  fit),  in  addition  to  each  such 
imprisonment :  provided  always,  that  this  provision 
6hall  not  extend  to  any  damage  committed  under- 
ground by  any  owner  of  any  adjoining  mine,  in 
working  the  same,  or  by  any  person  duly  employed 
in  such  working." 

By  sect.  7  it  is  enacted,  "  that  if  any  person  shall 
unlawfully  and  maliciously  pull  down  or  destroy,  or 
damage  with  intent  to  destroy  or  to  render  useless, 
any  steam-engine  or  other  engine  for  sinking,  drain- 
ing, or  working  any  mine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any  mine, 
or  any  bridge,  waggon-way,  or  trunk  for  conveying 
minerals  from  any  mine,  whether  such  engine,  staithj 
building,  erection,  bridge,  waggon- way,  or  trunk  be 
completed  or  in  an  unfinished  state,  every  such 
offender  shall  be  guilty  of  felony ;  and  being  convicted 
thereof  shall  be  liable  to  any  of  the  punishments 
which  the  court  may  award  as  herein-before  last 
mentioned." 

By  the  23  Vict.  c.  29,  it  is  enacted  that  "  if  any 
person  shall  unlawfully  and  maliciously  pull  down  or 
destroy,  or  damage  with  intent  to  destroy  or  to  render 
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useless,  or  shall  stop,  obstruct,  or  hinder  the  working 
of  any  steam-engine,  or  other  engine,  or  of  any  ap- 
pliance or  apparatus  in  connexion  therewith,  for  sink- 
ing, draining,  or  working  any  mine,  or  for  in  anywise 
assisting  in  the  working  thereof,  with  intent  thereby 
to  destroy  or  damage  such  mine,  or  to  hinder  or 
obstruct  or  delay  the  working  thereof,  every  such 
offender  shall  be  guilty  of  felony ;  and  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments 
which  may  be  awarded  for  any  or  either  of  the 
offences  named  in  the  sixth  section  of  the  said  recited 
Act." 

This  new  statute  contains  tho  additional  words,  "  or 
shall  stop,  obstruct,  or  hinder  the  working,  Ac," 
which  were  not  in  the  Act  7  &  8  Geo.  IV.  c.  xxx., 
thus  constituting  a  new  offence. 

The  following  cases  have  been  decided  upon  the  old 
statute : — 

In  the  case  of  R.  v.  Norris  (9  C.  &  P.  241),  it  was 
held  that  where  one  of  the  owners  of  adjoining  mines, 
asserting  that  an  air- way  belongs  to  him,  directs  his 
workmen  to  stop  it  up,  and  they  acting  hondfide^  and 
believing  that  he  has  a  right  to  give  such  an  order, 
do  so,  they  are  not  guilty  of  felony  for  stopping  up 
the  air- way,  even  though  the  master  knew  that  he  bad 
no  right  to  it.  But  if  any  of  the  workmen  knew  that 
the  stopping  of  the  air- way  was  a  malicious  act  of  his 
master,  such  workman  would  be  guilty  of  felony.  It 
has  also  been  held  that  if  a  steam-engine  be  set  in 
motion  without  any  machinery  attached  to  it,  with 
intent  to  damage  it  or  render  it  useless,  the  case  is 
within  the  statute. 
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In  the  case  of  R.  v.  Whittingham  (9  C.  &  P.  234), 
it  was  held  that  damaging  a  drum  moved  by  a  steam- 
engine  is  not  damaging  the  steam-engine.  But  da- 
maging a  scaffolding  placed  across  the  shaft  of  a  mine 
is  damaging  an  "  erection  "  used  in  conducting  the 
business  of  a  mine.  And  from  the  case  of  R..  v.  Foster 
(4  Cox's  C.  C.  25),  tried  before  Mr.  Baron  Piatt,  it 
-appears  that  it  is  not  necessary  to  prove  express 
malice  under  the  statute,  for  everything  wilfully  done, 
ifinjurious,  must  be  inferred  to  be  done  with  malice. 
It  was  also  held  that  the  "  silling  "  beneath  an  engine 
in  an  iron- work  is  part  of  the  machinery,  and  that  a 
displacement,  dislocation,  or  disarrangement  by  force 
of  a  machine  is  within  the  Act,  although  the  injury  be 
trifling  and  the  working  is  not  thereby  prevented. 

Lastly,  by  the  39  <fe  40  Geo.  III.  c.  Ixxvii.  s.  4,  it 
is  enacted,  that  if  any  person  shall  wall  or  stack  any 
coal,  &c.  in  any  fraudulent  manner  with  intent  to 
deceive  his  employer,  he  is  liable,  on  conviction,  to  be 
punished  in  the  manner  prescribed  by  this  section, 
which  is  fully  set  out  on  p.  153  of  this  work. 
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CHAP.  XXI. 

INSPECTION   OF  COLLIERIES. 

The  various  statutes  whicli  taken  together  formed 
the  code  of  collieries  and  colliers  have  been  repealed, 
and  all  regulations  concerning  them  are  now  consoli- 
dated in  the  new  Act,  35  &  36  Victoria,  chapter  7o. 
A  slight  sketch  of  the  enactments  contained  in  it  has 
been  given  in  the  preface  to  the  present  edition.  Ii 
comes  into  operation  on  the  1st  of  January,  1873,  and 
is  so  important  that  it  is  here  inserted  verbatim. 

AN  ACT   FOR  THE   REGULATION  AND   INSPECTION  OF 

MINES. 

35  &  36  Victoria,  chapter  76. 
1872. 

Whereas  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  the  regulation  and  inspection  of 
coal  mines  and  certain  other  mines  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 
Short  title.  Preliminary, — 1.  This  Act  may  be  cited  as  "The 
Coal  Mines  Regulation  Act^  1872." 
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2.  Tliis  Acfc,  except  as  herein-after  provided,  shall  Commence- 
not   come  into  operation  in  England  and  Scotland 

until  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-three,  and  in  Ireland  until  the 
first  day  of  January  one  thousand  eight  hundred  and 
seventy- four,  which  dates  are  in  this  Act  respectively 
referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  apply  to  mines  of  coal,  mines  of  Application 

of  Act 

stratified  iron-stone,  mines  of  shale,  and  mines  of  fire- 
clay, 

PART  I. 

Employment  of  Wom^n,  Young  Persons,  and  Children. 

4i,  No  boy  under  the  age  of  ten   years,  and  no  Employ- 
woman  or  girl  of  any  age,  shall  be  employed  in  or  womef/and 
allowed  to  be  for  the  purpose  of  employment  in  any  m^^e!"  "^ 
mine  to  which  this  Act  applies  below  ground. 

5.  A  boy  of  the  age  of  ten  and  under  the  age  of  Employ- 
twelve  years  shall  not  be  employed  in  or  allowed  to  S^2unL?°^^ 
be  for  the  purpose  of  employment  in  any  mine  to 
which  this  Act  applies  below  ground,  except  in  a  mine 
in  which  a  Secretary  of  State,  by  reason  of  the  thin- 
ness of  the  seams  of  such  mine,  considers  such  em- 
ployment necessary,  and  by  order,  published  as  he 
may  think  fit,  for  the  time  being  allows  the  same,  nor 
in  such  case 

(a)  for  more  than  six  days  in  any  one  week ;  or, 

(&)  if  he  is  employed  for  more  than  three  days  in 
any  one  week  for  more  than  six  hours  in  any 
one  day ;  or, 

(c)  in  any  other  case  for  more  than  ten  hours  in 
any  one  day  ;  or, 
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(^d)  othfirwise  than  in  accordance  with  the  regu- 
lations herein-afber  contained. 
HouTB  of  6.  A  boy  of  the  age  of  twelve  and  under  the  age  of 

ofboylS*  thirteen  years,  and  a  male  young  person  under  the 
^?"ion^ia*  age  of  sixteen  years,  shall  not  be  employed  in  or  al- 
mines.  lowed  to  be  for  the  purpose  of  employment  in.  any 

mine  to  which  this  Act  appHes  below  ground  for  more 
than  fifty-four  hours  in  any  one  week,  or  more  than 
ten  hours  in  any  one  day,  or  otherwise  than  in  ac- 
cordance with  the  regulations  herein- after  contained. 
Reffuiationa       7.  For  the  purpose  of  the  provisions  of  this  Act 
pioymentof  with  respoct  to  the  employment  of  boys  and  male 
mile  young  youug  persons  in  a  mine  below  ground^  the  following 
pt'i-aons.        regulations  shall  have  effect ;  that  is  to  say, 

(1)  There  shall  be  allowed  an  interval  of  not  less 

than  eight  hours  between  the  period  of  em- 
ployment on  Friday  and  the  period  of  em- 
ployment on  the  following  Saturday,  and  in 
other  cases  of  not  less  than  twelve  hoars 
between  each  period  of  employment : 

(2)  The  period  of  each  employment  shall  be  deemed 

to  begin  at  the  time  of  leaving  the  surface, 
and  to  end  at  the  time  of  returning  to  the 
surface : 

(3)  A  week  shall  be  deemed  to  begin  at  midniglit 

on  Saturday  night,  and  to  end  at  niidnig^it 

on  the  succeeding  Saturday  night. 

Regulations       8.  The  following  regulations  shall  have  effect  with 

tfon^v^^r*'  respect  to  boys  of  the  age  of  ten  and  under  the  age 

r^pect  to      q£  twelve  years  employed  in  any  mine  to  which  this 

Act  applies  below  ground  : 

(1)  Every  such  boy  shall  attend  school  for  at  least 
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twenty  hours  in  every  two  weeks  during 
whicli  he  is  so  employed : 
(2)  In  computing  for  the  purpose  of  this  Act  the 
time  during  which  a  boy  has  attended  school, 
there  shall  not  be  included  any  time  during 
which  such  boy  has  attended  either, 
(a)  in  excess  of  three  hours  at  any  one  time,  or 
in  excess  of  five  hours  on  any  one  day,  or 
in   excess  of  twelve   hours  in  any  one 
week ;  or 
(&)  on  Sundays;  or 

(c)  before  eight  o'clock  in  the  morning  or  after 
six  o'clock  in  the  evening : 
Provided  that  the  non-attendance  of  any  boy  at  school 
shall  be  excused — 

(1)  For  any  time  during  which  he  is  certified  by 

the  principal  teacher  of  the  school  to  have 
been  prevented  from  attendance  by  sickness 
or  other  unavoidable  cause ; 

(2)  For  any  time  during  which  the  school  is  closed 

for  the  customary  holidays,  or  for  some  other 
temporary  cause ;  and 

(3)  For  any  time  during  which  there  is  no  school 

which  the  boy  can  attend  within  two  miles 

(measured  according  to  the  nearest  road) 

from  the  residence  of  such  boy  or  the  mine 

in  which  he  works. 

The  immediate  employer  of  a  boy  in  every  mine  to 

firhich  this  Act  applies,  who  has  employed  such  boy 

br  any  time  amounting  in  the  whole  to  not  less  than 

fourteen  days,  shall  on  Monday  in  every  week  during 

he  employment  of  such  boy  obtain  from  the  prin- 
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cipal  teacher  of  some  school  a  certificate  that  the  boy 
so  employed  has  in  manner  required  bjr  this  Act 
attended  school  during  the  preceding  week,  if  attend- 
ance at  school  was  so  required  during  that  week. 

The  certificate  may  be  in  such  form  as  a  Secretary 
of  State  may  from  time  to  time  prescribe. 

The  immediate  employer,  where  he  is  not  tlie 
owner,  agent,  or  manager  of  the  mine,  shall  deliver 
such  certificate  to  the  owner,  agent,  or  manager  of 
the  mine,  and  the  owner,  agent,  or  manager  shall  ob- 
tain the  deliveiy  of  such  certificate,  and  shall  keep 
any  certificate  obtained  or  delivered  in  pursuance  of 
this  section  for  six  months  in  the  ofi&ce  at  the  mine, 
and  shall  produce  the  same  to  any  inspector  under 
this  Act  at  all  reasonable  times  when  required  by  bim 
during  that  period,  and  allow  him  to  inspect  and  copy 
the  same. 

Every  person  who  forges  or  counterfeits  any  cer- 
tificate required  by  this  section,  or  gives  or  signs  any 
such  certificate  falsely,  or  wiliully  makes  use  of  any 
forged,  counterfeit,  or  false  certificate,  shall  be  liable 
on  conviction  to  imprisonment  for  a  period  not  ex- 
ceeding three  months,  with  or  without  hard  labonr. 
On  appUca-       9.  The  principal  teacher  of  a  school  which  is  at- 
toachor,  em-  tended  by  any  boy  employed  in  a  mine  to  which  tbi3 
pay  sum^for  Act  applies  may  apply  in  writing  to  the  person  wbo 
boyand*  °    pays  the  wages  of  such  boy  to  pay  such  sum  as  here- 
from^wages.  in-after  mentioned  on  account  of  any  boy  in  respect 
of  whom  he  may  have  duly  granted  a  certificate  in 
pursuance   of  this  Act,  and  after  the  date  of  such 
application,  such  person,  so  long  as  he  employs  tbe 
boy,  shall  pay  to  the  principal  teacher  of  the  said 
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school,  for  every  week  that  the  boy  attends  that 
school,  the  weekly  earn  specified  in  the  apphcation, 
not  exceeding  twopence  per  week,  and  not  exceeding 
one  twelfth  part  of  the  wages  of  the  boy,  and  may 
deduct  the  sum  so  paid  by  him  from  the  wages  pay- 
able for  the  services  of  such  boy. 

Any  person  who  after  such  application  refuses  to 
pay  on  demand  any  sum  that  may  become  due  as 
aforesaid  shall  be  liable  to  a  penalty  not  exceeding 
ten  shillings. 

10.  If  an  inspector  under  this  Act  is  satisfied  by  inspector 
inspection  of  a  school  or  otherwise,  that  the  pnncipal  ^ify  for 
teacher  of  a  school  who  grants  certificates  of  school  ^m^es 
attendance  required  under  this  Act  ought  to  be  dis-  w^  te^unfit. 
qualified  for  granting  such  certificates  for  any  of  the 
following  reasons ;  namely, 

(1)  Because  he  is   unfit  to  instruct   children  by 

reason  either  of  his  ignorance  or  neglect,  or 
of  his  not  haviug  the  necessary  books  and 
materials : 

(2)  Because  of  his  immoral  conduct :  or, 

(3)  Because  of  his  continued  neglect   to  fill  up 

proper  certificates  of  school  attendance : 
in  any  such  case  he  may  s'^rve  on  the  teacher  a 
written  notice  stating  the  reason  for  such  disqualifi- 
cation. At  the  expiration  of  two  weeks  from  the 
date  of  such  notice  the  teacher  shall,  subject  to  the 
appeal  herein-after  mentioned,  be  disqualified  for 
granting  certificates. 

The  inspector  shall,  so  far  as  he  can,  serve  on  every 
employer  of  a  child  who  obtains  certificates  from  such 
teacher  a  notice  to  the  like  effect  as  the  notice  served 

*  A  A 
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on  the  teacher,  and  also  specifying  a  school  which  the 
child  employed  by  such  employer  can  attend  within 
two  miles  (measured  according  to  the  nearest  road) 
from  the  place  of  employment  or  the  residence  of  the 
child.  ^ 

Any  teacher  who  is  disqualified  as  aforesaid,  and 
any  employer  who  obtains  certificates  from  him,  may 
'  within  three  weeks  after  the  service  of  the  notice  on 

the  teacher,  appeal  therefrom  to  the  Education  De- 
partment, who  may  confirm  or  reverse  such  dis- 
qualification. 

After  a  teacher  is  disqualified  for  granting  certi- 
ficates, no  certificate  given  by  him  shall  be  deemed 
to  be  a  certificate  in  compliance  with  this  Act,  unless 
in  the  case  of  there  being  no  other  school  which  the 
child  employed  in  a  mine  can  attend  within  two  miles 
(measured  according  to  the  nearest  road)  fr^mthe 
mine  or  the  residence  of  such  child,  or  unless  with 
the  written  consent  of  an  inspector  under  this  Act. 

The  inspectors  under  this  Act  shall  in  their  re- 
ports to  a  Secretary  of  State  report  the  name  of 
every  teacher  disqualified  under  this  section  during 
the  preceding  twelve  months,  the  name  of  the  school 
at  which  he  taught,  and  such  last-mentioned  report 
shall  be  communicated  to  the  Committee  of  Council 
on  Education. 
Penalty  for       11.  The  following  regulation  shall  apply  to  everv 
ance  of        boy  of  ten  and  under  twelve  years  of  age,  employed 
gchooi.  *     below  ground  in  any  mine  to  which  this  Act  applies : 
The  parent,  guardian,  or  person  having  the  custodr 
of  or  control  over  any  such  boy  shall  cause  him 
to  attend  school  in  accordance  with  the  regula- 
tions of  this  Act : 
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Every  sucli  parent,  gaardian,  or  person  who  wil- 
fully  fails  to  act  in  conformity  with  this  section, 
shall  be  liable  to  a  penalty  of  not  more  than 
twenty  shillings  for  each  offence. 
12.  With  respect  to  women,  young  persons,  and  As  to  em- 
children  employed  above  ground,  in  connexion  with  women, 
any  mine  to  which  this  Act  applies,  the  following  tomIU? 
provisions  shall  have  effect :  above*" 

(1)  No  child  under  the  age  of  ten  years  shall  be  SnMxioi 

so  employed :  ^^*^  °**°«'- 

(2)  The  regulations  of  this  Act  with  respect  to 

boys  of  ten  and  under  twelve  years  of  age 
shall  apply  to  every  child  so  employed : 

(3)  The  regulations  of  this  Act  with  respect  to 

male  young  persons  under  sixteen  years  of 
age  shall  apply  to  every  woman  and  young 
person  so  employed : 

(4)  No  woman,  youaig  person,  or  child  shall  be  so 

employed  between  the  hours  of  nine  at 
night  and  five  on  the  following  morning,  or 
on  Sunday,  or  after  two  o'clock  on  Satur- 
day afternoon : 

(5)  Intervals  for  meals  shall  be  allowed  to  every 

woman,  young  person,  and  child  so  em- 
ployed, amounting  in  the  whole  to  not  less 
than  half  an  hour  during  each  period  of 
employment  which  exceeds  five  hours,  and 
to  not  less  than  one  hour  and  a  half  during 
each  period  of  employment  which  exceeds 
eight  hours. 
The  provisions  of  this  clause  as  to  the  employment 

of  women,  young  persons,  and  children  after  two 
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o'clock  on  Saturday  afternoon  shall  not  apply  in  the 
case  of  any  mine  in  Ireland,  so  long  as  it  is  exempted 
in  writing  by  a  Secretary  of  State. . 
Register  to        13.  The  owner,  agent,  or  manager  of  every  mine 
owner,  &c.,   to  which  this  Act  applies  shall  keep  in  the  office  at 
male  young  the  mine  a  register,  and  shall  cause  to  be  entered  in 
S^7«dJn°^    such  register  the  name,  age,  residence,  and  date  of 
°^*'         first  employment  of  all  boys  under  the  age  of  twelve 
years,  and  of  the  age  of  twelve  and  under  the  age  of 
thirteen  years,  and  of  all  male  young  persons  under 
the  age  of  sixteen  years  who  are  employed  in  the 
mine  below  ground,  and  of  all  women,  young  per- 
sons, and  children  employed  above  ground  in  con- 
nexion with  the  mine,  and  a  memorandum  of  the 
certificates  of  the  school  attendance  of  such  boys 
obtained  in  pursuance  of  this  Act,  and  shall  produce 
such  register  to  any  inspector  under  this  Act,  at  the 
mine  at  all  reasonable  times  when  required  by  him, 
and  allow  him  to  inspect  and  copy  the  same. 

The  immediate  employer  of  every  boy  or  male 

young  person  of  the  ages  aforesaid,  other  than  the 

owner,  agent,  or  manager  of  the  mine,  before   he 

causes  such  boy  or  male  young  person  to  be  in  any 

mine  to  which  this  Act  applies  below  ground,  shall 

report  to  the  manager  of  such  mine,  or  some  person 

appointed  by  such  manager,  that  he  is  about  to  em- 

*  ploy  him  in  such  mine. 

As  to  em-  14.  Where  there  is  a  shaft  or  an  inclined  plane  or 

yoimg^per-*  level  in  any  mine  to  which  this  Act  applies,  whether 

i8°abou?'    for  the  purpose  of  an  entrance  to  such  mine  or  of  a 

•ngines.       communication  from  one  part  to  another  part  of  sach 

mine,  and  persons  are  taken  up  or  down  or  along 
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such  shaft,  plane,  or  level  by  means  of  any  engine, 
windlass,  or  gin,  driven  or  worked  by  steam  or  any 
mechanical  power,  or  by  an  animal,  or  by  manual 
labour,  a  person  shall  not  be  allowed  to  have  charge 
of  such  engine,  windlass,  or  gin,  or  of  any  part  of  the 
machinery,  ropes,  chains,  or  tackle  connected  there- 
with, unless  he  is  a  male  of  at  least  eighteen  years  of 
age. 

Where  the  engine,  windlass,  or  gin  is  worked  by 
an  animal,  the  person  under  whose  direction  the  . 
driver  of  the  animal  acts  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  the  person  in  charge  of 
the  engine,  windlass,  or  gin,  but  such  driver  shall  not 
be  under  twelve  years  of  age. 

15.  If  any  person  contravenes  or  fails  to  comply  Penalty  for 

.  r  -1    i.     employment 

With,  or  permits  any  person  to  contravene  or  lail  to  of  persons  in 
comply  with,  any  provision  of  this  Act  with  respect  tion  of  pro- 
to  the  employment  of  women,  girls,  young  persons,  tSs^Act. 
boys,  or  children,  or  to  the  attendance  of  boys  at 
school,  or  to  the  register  of  boys  and  male  young 
persons,  or  of  women,  young  persons,  and  children, 
or  to  the  reporting  the  intended  employment  of  boys 
or  male  young  persons,  or  to  the  employment  of  per- 
sons about  any  engine,  windlass,  or  gin,  he  shall  be 
guilty  of  an  offence  against  this  Act ;  and  in  case  of 
any  such  contravention  or  non-compliance  by  any 
person  whomsoever,  the  owner,  agent,  and  manager 
shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  prove  that  he  had  taken  all  reasonable 
means  by  publishing  and  to  the  best  of  his  power 
enforcing  the  provisions  of  this  Act  to  prevent  such 
contravention  or  non-compliance. 

aa3 
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If  it  appear  that  a  child,  boy,  or  young  person, 
or  a  person  employed  about  an  engine,  windlass,  or 
gin,  was  employed  on  the  representation  of  his  parent 
or  guardian  that  he  was  of  that  age  at  which  his  em- 
ployment would  not  be  in  contravention  of  this  Act, 
and  under  the  belief  in  good  faith  that  he  was  of  that 
age,  the  owner,  agent,  or  manager  of  the  mine  and 
employer  shall  be  exempted  from  any  penalty,  and 
the  parent  or  guardian  shall,  for  such  misrepresenta- 
.     tion,  be  deemed  guilty  of  an  offence  against  this  Act. 
Prohibition        Wages, — 16.  No  wages  shall  be  paid  to  any  person 
of  wages  at   employed  in  or  about  any  mine  to  which  this  Act 
houseB,  &c.    applies  at  or  within  any  public  house,  beer  shop,  or 
place  for  the  sale  of  any  spirits,  beer,  wine,  cyder,  or 
other  spirituous  or  fermented  liquor,  or  other  house 
of  entertainment,  or  any   office,   garden,   or  place 
belonging  or  contiguous  thereto,  or  occupied  there- 
with. 

Every  person  who  contravenes  or  fails  to  comply 
with  or  permits  any  person  to  contravene  or  fiul  to 
comply  with  this  section  shall  be  guilty  of  an.  offence 
against  this  Act ;  and  in  the  event  of  any  such  con- 
travention or  non-compliance  by  any  person  whom- 
soever, the  owner,  agent,  and  manager  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  prove 
that  he  had  taken  all  reasonable  means  by  publishing 
and  to  the  best  of  his  power  enforcing  the  provisions 
of  this  section  to  prevent  such  contravention  or 
non-compHance. 
As  to  pay-  17.  Where  the  amount  of  wages  paid  to  any  of 
persons  the  persous  employed  in  a  mine  to  which  this  Act 
appHes  depends  on  the  amount  of  mineral  gotten  by 
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them,  such  persons  shall,  after  the  first  day  of  August 
one  thousand  eight  hundred  and  seventy-three,  unless 
the  mine  is  exempted  by  a  Secretary  of  State,  be 
paid  according  to  the  weight  of  the  mineral  gotten 
iyy  them,  and  such  mineral  shall  be  truly  weighed 
accordingly. 

Provided  always,  that  nothing  herein  contained 
shall  preclude  the  owner,  agent,  or  manager  of  the 
mine  from  agreeing  with  the  persons  employed  in 
such  mine  that  deductions  shall  be  made  in  respect 
of  stones  or  materials  other  than  mineral  contracted 
to  be  gotten,  which  shall  be  sent  out  of  the  mine  with 
the  mineral  contracted  to  be  gotten,  or  in  respect  of 
any  tubs,  baskets,  or  hutches  being  improperly  filled 
in  those  cases  where  they  are  filled  by  the  getter  of 
the  mineral  or  his  drawer,  or  by  the  person  immedi- 
ately employed  by  him,  such  deductions  being  deter- 
mined  by  the  banksman  or  weigher  and  check 
weigher  (if  there  be  one),  or  in  case  of  difierence  by 
a  third  party  to  be  mutually  agreed  on  by  the  owner, 
a^ent,  or  manager  of  the  mine  on  the  one  hand,  and 
the  persons  employed  in  the  mine  on  the  other. 

Where  it  is  proved  to  the  satisfaction  of  a  Secre- 
tary of  State  that  by  reason  of  any  exigencies  exist- 
ing in  the  case  of  any  mine  or  class  of  mines  to 
which  the  foregoing  provision  in  this  section  applies, 
it  is  requisite  or  expedient  that  the  persons  employed 
in  such  mine  or  class  of  mines  should  not  be  paid 
by  the  weight  of  the  mineral  gotten  by  them,  or  that 
the  beginning  of  such  payment  by  weight  should  be 
postponed,  such  Secretary  of  State  may,  if  he  think 
fit,  by  order  exempt  such  mine  or  class  of  mines  from 

▲  ▲4 
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the  provisions  of  this  section,  either  without  condition 
or  dnring  the  time  and  upon  the  conditions  specified 
in  the  order,  or  postpone  in  such  mine  or  class  of 
mines  the  beginning  of  such  payment  by  weight,  and 
may  from  time  to  time  revoke  or  alter  any  snch 
order. 

If  any  person  contravenes  or  fails  to  comply  with, 
or  permits  any  person  to  contravene  or  fail  to  comply 
with,  this  section,  he  shall  be  guilty  of  an  offence 
against  this  Act ;  and  in  the  event  of  any  contraven- 
tion of  or  non-compliance  with  this  section  by  any 
person  whomsoever,  the  owner,  agent,  and  manager 
shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  prove  that  he  had  taken  all  reasonable 
means  by  publishing  and  to  the  best  of  his  power 
enforcing  the  provisions  of  this  section  to  prevent 
such  contravention  and  non-compliance. 
Appoint-  18.  The  persons  who  are  employed  in  a  mine  to 

ment  and  ,  ,      *  .  .  , 

removal  of  whioh  this  Act  applies,  and  are  paid  according  to  the 
weigher  on  weight  of  the  mineral  gotten  by  them,  may,  at  their 
own  cost,  station  a  person  (m  this  Act  referred  to  as 
"  a  check  weigher  ")  at  the  place  appointed  for  the 
weighing  of  such  mineral,  in  order  to  take  an  acoonnt 
of  the  weight  thereof  on  behalf  of  the  persons  by 
whom  he  is  so  stationed.  The  check  weigher  shall 
be  one  of  the  persons  employed  either  in  the  mine  at 
which  he  is  so  stationed  or  in  another  mine  belonging 
to  the  owner  of  that  mine.  He  shall  have  every 
facility  afforded  to  him  to  take  a  correct  account  of 
the  weighing  for  the  persons  by  whom  he  is  so 
stationed ;  and  if  in  any  mine  proper  facilities  are  not 
afforded  to  the  check  weigher  as  required  by  this 
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section,  the  owner,  agent,  and  manager  of  sucli  mine 
shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  prove  that  he  had  taken  all  reasonable 
means  by  enforcing  to  the  best  of  his  power  the  pro* 
visions  of  this  section  to  prevent  such  contravention 
or  non-compliance. 

The  check  weigher  shall  not  be  authorised  in  any 
way  to  impede  or  interrupt  the  working  of  the  mine^ 
or  to  interfere  with  the  weighing,  but  shall  be  au- 
thorised only  to  take  such  account  as  aforesaid,  and 
the  absence  of  the  check  weigher  shall  not  be  a 
reason  for  interrupting  or  delaying  such  weighing. 

If  the  owner,  agent,  or  manager  of  the  mine 
desires  the  removal  of  a  check  weigher  on  the  ground 
that  such  check  weigher  has  impeded  or  interrupted 
the  working  of  the  mine,  or  interfered  with  the  weigh- 
ing, or  has  otherwise  misconducted  himself,  he  may 
complain  to  any  court  of  summary  jurisdiction,  who, 
if  of  opinion  that  the  owner,  agent,  or  manager  shows 
sufficient  primd  facie  ground  for  the  removal  of  such 
check  weigher,  shall  call  upon  the  check  weigher  to 
sho'W  cause  against  his  removal.  On  the  hearing  of 
the  case  the  court  shall  hear  the  parties,  and,  if  they 
think  that  at  the  hearing  sufi&cient  ground  is  shown 
by  the  owner,  agent,  or  manager  to  justify  the  re- 
moval of  the  check  weigher,  shall  make  a  summary 
order  for  his  removal,  and  the  check  weigher  shall 
thereupon  be  removed,  but  without  prejudice  to  the 
stationing  of  another  check  weigher  in  his  place. 

The  court  may  in  every  case  make  such  order  as 
to  the  costs  of  the  proceedings  as  they  think  just. 
If  in  pursuance  of  any  order  of  exemption  made 
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by  a  Secretary  of  State,  the  persons  employed  in  a 
mine  to  whicli  this  Act  applies  are  paid  by  the  mea- 
sare  or  gauge  of  the  material  gotten  by  them,  the 
provisions  of  this  section  shall  apply  in  like  manner 
as  if  the  term  '*  weighing  "  included  measuring  and 
ganging,  and  the  terms  relating  to  weighing  shall 
be  construed  accordingly. 
AppUcBtion      19,  The  Weights  and  Measures  Act,  or  any  Act 
and  Mea-      for  the  time  being  in.  force  relating  to  weights  and 
weights  used  measures,  shall  apply  to  the  weights  used  in  any 
^*    '  mine  to  which  this  Act  applies  for  determining  the 
wages  payable  to  any  person  employed  in  such  mine 
according  to  the  weight  of  the  mineral  gotten  by  such 
person,  in  like  manner  as  it  applies  to  weights  used 
for  the   sale   of  any  article,   and  the  inspector  of 
weights   and   measures   for  the   district  appointed 
under  the  said  Act  shall  accordingly  from  time  to 
time,  but  without  unnecessarily  impeding  or  inter- 
rupting the  working  of  the  mine,  inspect  and  exa- 
mine, in  manner  directed  by  the  said  Act,  the  weigh- 
ing machines  and  weights  used  for  mines  to  which 
this  Act  applies,  or  the  measures  or  gauges  used  for 
such  mines:  Provided  that  nothing  in  this  section 
shall  prevent  the  use  of  the  measures  and  gauges 
ordinarily  used  in  such  mine. 

The  term  "  Weights  and  Measures  Act "  in  this  sec- 
tion means — 

(a)  As  to  Great  Britain,  the  Act  of  the  session 
of  the  fifth  and  sixth  years  of  the  reign 
of  King  William  the  Fourth,  chapter 
sixty-three,  "to  repeal  an  Act  of  the 
fourth  and  fifth  years    of   His  present 
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Majesty  relating  to  weights  and  measnres, 

and  to    make   other  provisions  instead 

thereof;"  and, 

(h)  As  to  Ireland,  the  Weights  and  Measures 

(Ireland)    Amendment    Act,    1862,    as 

amended  by  the  Act  of  the  session  of 

the  thirtieth  and  thirty-first  years  of  the 

reign  of  Her  present  Majesty,  chapter 

ninety- four,  "  to  provide  for  the  inspection 

of  weights  and  measures,  and  to  regulate 

the  law  relating  thereto  in  certain  parts 

of  the  police  district  of  Dublin  Metropolis." 

Single  Shafts. — 20.    After  the  commencement  of  Prohibition 

this  Act  the  owner,  agent,  or  manager  of  a  mine  to  shafts. 

which  this  Act  applies  shall  not  employ  any  person 

in   such  mine,  or  permit  any  person  to  be  in  such 

mine  for  the  purpose  of  employment  therein,  unless 

there  are  in  communication  with  every  seam  of  such 

mine  for  the  time  being  at  work  at  least  two  shafts 

or   outlets,  separated  by  natural  strata  of  not  less 

than  ten  feet  in  breadth,  by  which  shafts  or  outlets 

distinct  means  of  ingress  and  egress  are  available  to 

the  persons  employed  in  such  seam,  whether  such 

ti^o  shafts  or  outlets  belong  to  the  same  mine,  or  one 

or  more  of  them  belong  to  another  mine,  and  unless 

there  is  a  communication  of  not  less  than  four  feet 

wide  and  three  feet  high  between  such  two  shafts  or 

outlets,  and  unless  there  is  at  each  of  such  two  shafts 

or  outlets  or  upon  the  works  belonging  to  the  mine 

and  either  in  actual  use  or  available  for  use  within  a 

reasonable  time   proper  apparatus  for  raising  and 

lowering  persons  at  each  such  shaft  or  outlet. 
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Provided  that  sncli  separation  shall  not  be  deemed 
incomplete  bj  reason  only  that  openings  through  the 
strata  between  the  two  shafts  or  ontlets  have  been 
made  for  temporary  purposes  of  yentUation,  drainage, 
or  otherwise ;  or  in  the  case  of  mines  where  inflam- 
mable gas  has  not  been  fonnd  within  the  preceding 
twelve  months  for  the  same  purposes  although  not 
temporary. 

Every  owner,  agent,  and  manager  of  a  mine  who 
acts  in  contravention  of,  or  fails  to  comply  with,  this 
section  shall  be  guilty  of  an  offence  against  this 
Act. 

Any  of  Her  Majesty's  superior  courts  of  law  or 
equity,  whether  any  other  proceedings  have  or  have 
not  been  taken,  may,  upon  the  apphcation  of  the 
Attorney  General,  prohibit  by  injunction  the  working 
of  any  mine  in  which  any  person  is  employed,  or  is 
permitted  to  be  for  the  purpose  of  employment,  in 
contravention  of  this  section,  and  may  award  such 
costs  in  the  matter  of  the  injunction  as  the  court 
thinks  just ;  but  this  provision  shall  be  without  pre- 
judice to  any  other  remedy  permitted  by  law  for 
enforcing  the  provisions  of  this  Act. 

Written  notice  of  the  intention  to  apply  for  such 

injunction  in  respect  of  any  mine  shall  be  given  to 

the  owner,  agent,  or  manager  of  such  mine  not  less 

than  ten  days  before  the  application  is  made. 

AgreementB      21.  No  porsous  shall  be  precluded  by  any  agree* 

▼e^ion^f     meut  from  doing  such  acts  as  may  be  necessary  for 

iuegidf'       providing  a  second  shaft  or  outlet  to  a  mine,  where 

the  same  is  required  by  this  Act,  or  be  liable  under 

any  contract  to  any  penalty  or  forfeiture  for  doing 
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such  acts  as  may  be  necessary  in  order  to  comply 
with  the  provisions  of  this  Act  with  respect  to  shafts 
or  outlets. 

22.  The  provisions  of  this  Act  with  respect  to  ExceptioM 
shafts  or  outlets  shall  not  apply  in  the  following  aions  as  to 
cases ;  that  is  to  say, 

(1)  In  the  case  either  of  opening  a  new  mine  for 

the  purpose  of  searching  for  or  proving 
minerals,  or  of  any  working  for  the  pur- 
pose of  making  a  communication  between 
two  or  more  shafts,  so  long  as  not  more 
than  twenty  persons  are  employed  below 
ground  at  any  one  time  in  the  whole  of  the 
different  seams  in  connexion  with  each 
shaft  or  outlet  in  such  new  mine  or  such 
working : 

(2)  In  the  case  of  any  proved  mine  so  long  as  it  is 

exempted  in  writing  by  a  Secretary  of  State 
on  the  ground  either — 

(a)  that  the  quantity  of  mineral  proved  is  not 
sufficient  to  repay  the  outlay  which  would 
be  occasioned  by  the  sinking  or  making 
of  a  second  shaft  or  outlet,  or 

(h)  the  mine  is  not  a  coal  mine,  or  mine  with 
inflammable  gas,  that  sufficient  provision 
has  been  made  against  danger  from  other 
causes  than  explosions  of  gas  by  using 
stone,  brick,  or  iron  in  the  place  of  wood 
for  the  lining  of  the  shaft  and  the  con- 
struction of  the  mid  wall ;  or 

(e)  that  the  workings  in  any  seam  of  a  mine 
have  reached  the  boundary  of  the  pro- 
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perty  or  other  extremity  of  tbe  mineral 
field  of  whicli  sucb.  seam  is  a  part,  and 
that  it  is  expedient  to  work  away  tlie 
pillars  already  formed  in  coarse  of  the 
ordinary  working,  notwithstanding  that 
one  of  the  shafts  or  outlets  may  be  cut 
off  by  so  working  away  the  pillars  of  such 
seam; 
and  so  long  as  there  are  not  employed  be- 
low gronnd  at  any  one  time  in  the  whole  of 
the  different  seams  in  connexion  with  the 
shaft  or  oatlet  in  any  snch  mine,  more  than 
twenty  persons,  or  (if  the  mine  is  not  a 
coal  mine,  or  mme  with  inflammable  gas) 
than  such  larger  number  of  persons  as  maj 
for  the  time  being  be  allowed  by  a  Secretary 
of  State : 
(3)  In  the  case  of  any  mine  one  of  the  shafts  or 
outlets  of  whicji  has  become,  by  reason  of 
some  accident,  unavailable  for  the  use  of  the 
persons  employed  in  the  mine,  so  long  as 
such  mine  is  exempted  in  writing  by  a 
Secretary  of  State,  and  as  the  conditions  on 
which  such  exemption  is  granted  are  dulj 
observed. 
ezcel^o7       ^^'  '^^  provisions   of  this  Act  with   respect  to 
from  pro-      shafts  or  outlcts  shall  not,  until  the  first  day  of  Jan- 

Tiaions  as  to  .  '' 

piiigie shafts,  uary,  one  thousand  eight  hundred  and  seventy-five, 
apply  to  any  mine  which  is  not  at  the  passing  of  this 
Act  required  to  have  two  shafts  or  outlets. 

Etemption        24.  If  a  Written  representation  is  made  to  a  Secre- 

of  certain  '•^ 

miaes  as  to   tary  of  State  by  the  owner  or  agent  of  a  mine  not 
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required  at  the  passing  of  this  Act  to  have  two  shafts  shafts,  and 

11  1^        •j.-L  extension  of 

or  ontlets,  either—  time  for 

(1)  Within  six  months  after  the  commencement  of 

this  Act,  alleging  that  by  reason  of  the  mine 
being  nearly  exhausted  he  ought  to  be  ex- 
empted from  the  obligation  of  providing  an 
additional  shaft  or  outlet  in  pursuance  of 
this  Act ;  or, 

(2)  Within  six  months  immediately  preceding  the 

first  day  of  January,  one  thousand  eight 
hundred  and  seventy- five,  alleging  that  an 
extension  of  time  for  providing  an  addi- 
tional shaft  or  outlet  ought  to  be  granted  to 
him : 
the  question  as  to  whether  such  exemption  or  exten- 
sion of  time  ought  to  be  granted  shall  be  referred  to 
arbitration,  and  the  date  of  the  receipt  of  such  repre- 
sentation by  a  Secretary  of  State  shall  be  deemed  to 
be  the  date  of  the  reference,  and  the  award  made 
upon  such  arbitration  may  exempt  the  owner  of  su(ih 
mine  fi:om  the  obligation  of  providing  an  additional 
shaft  or  outlet,  and  may  grant  to  the  owner  of  such 
other  mine  as  aforesaid  such  extension  of  time  as  may 
be  specified  by  the  award ;  but  if  the  result  of  the 
arbitration  is  against  the  owner  or  agent,  or  if  do 
award  is  made  by  reason  of  any  default  or  neglect  on 
the  part  of  the  owner  or  agent,  the  owner  or  agent 
shall  be  bound  by  the  provisions  of  this  Act  as  if  this 
section  had  not  been  enacted. 

Division  of  Mvne  into  Parts, — 25.  Where  two  or  Division  ot 

mine  into 

more   parts  of  a  mine  are  worked   separately  the  parts. 
owner  or  agent  of  such  mine  may  give  notice  in 
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writing  to  that  effect  to  the  inspector  of  the  district, 
and  thereupon  each  such  part  shall,  for  all  the  pur- 
poses of  this  Act,  be  deemed  to  be  a  separate  mine. 

If  a  Secretary  of  State  is  of  opinion  that  the  divi- 
sion of  a  mine  in  pursuance  of  this  section  tends  to 
lead  to  the  evasion  of  the  provisions  of  this  Act,  or 
otherwise  to  prevent  the  carrying  of  this  Act  into 
effect,  he  may  object  to  such  division  by  notice  served 
on  the  owner  or  agent  of  the  mine ;  and  such  owner 
or  agent,  if  he  decline  to  acquiesce  in  such  objection, 
may,  within  twenty  days  after  the  receipt  of  such 
notice,  send  a  notice  to  the  inspector  of  the  district 
stating  that  he  declines  so  to  acquiesce,  and  there- 
upon the  matter  shall  be  determined  by  arbitration 
in  manner  provided  by  this  Act ;  and  the  date  of  the 
receipt  of  the  last-mentioned  notice  shall  be  deemed 
to  be  the  date  of  the  reference. 
Appoint-  Gertificated  Managers, — 26.  Every  mine  to  which 

manager  this  Act  applies  shall  be  under  the  control  and  dailj 
supervision  of  a  manager,  and  the  owner  or  agent  of 
every  such  mine  shall  nominate  himself  or  some 
other  person  (not  being  a  contractor  for  getting  the 
mineral  in  such  mine,  or  a  person  in  the  employ  of 
such  contractor)  to  be  the  manager  of  such  rniae, 
and  shall  send  written  notice  to  the  inspector  of 
the  district  of  the  name  and  address  of  sncb 
manager. 

A  person  shall  not  be  qualified  to  be  a  manager  of 
a  mine  to  which  this  Act  applies  unless  he  is  for  the 
time  being  registered  as  the  holder  of  a  certificate 
under  this  Act. 

If  any  mine  to  which  this  Act  applies  is  worked 
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for  more  than  fourteen  days  without  there  being 
such  a  manager  for  that  mine  as  is  required  by  this 
section,  the  owner  and  agent  of  such  mine  shall  each 
be  hable  to  a  penalty  not  exceeding  fifty  pounds,  and 
to  a  further  penalty  not  exceeding  ten  pounds  for 
every  day  during  which  such  mine  is  so  worked. 
Provided  that — 

(a)  The  owner  of  such  mine  shall  not  be  liable  to 

any  such  penalty  if  he  prove  that  he  had 
taken  all  reasonable  means  by  the  en- 
forcement of  this  section  to  prevent  the 
mine  being  worked  in  contravention  of 
this  section : 

(b)  If  for  any  reasonable  cause  there  is  for  the 

time  being  no  mana^ger  of  a  mine  quali- 
fied as  required  by  this  section,  the  owner 
or  agent  of  such  mine  may  appoint  any 
competent  person  not  holding  a  certifi- 
cate under  this  Act  to  be  manager,  for  a 
period  not  exceeding  two  months,  or  such 
longer  period  as  may  elapse  before  such 
person  has  an  opportunity  of  obtaining 
by  examination  a  certificate  under  this 
Act,  and  shall  send  to  the  inspector  of 
the  district  a  written  notice  of  the  name 
and  address  of  such  manager,  and  of  the 
reason  of  his  appointment ;  and 

(c)  A  mine  in  which  less  than  thirty  persons 

are  ordinarily  employed  below  ground, 
or  of  which  the  average  daily  out-put 
does  not  exceed  twenty-five  tons,  shall  be 
exempt  from  the  provisions  of  this  sec- 

*  B  B 


^70  INSPECTION  OF   COLLIERIES. 

tion,  nnless  tlie  inspector  of  tHe  district, 
by  notice  in  writing  served  on  the  owner 
or  agent  of  snch  mine,  requires  the  same 
to  be  under  the  control  of  a  manager. 
Appoint.  27.  For  the  purpose  of  granting  in  any  part  of 

cxaminera     the  United  King^dom,  to  be  from  time  to  time  defined 

for  granting  " 

certiflcates    by  an  Order  in  writing  made  by  a  Secretary  of  State, 
tency  to       Certificates  of  competency  to  managers  of  mines  for 
the  purposes  of  this  Act,  examiners   shall   be  ap- 
pointed by  a  board  constituted  as  herein-afber  men- 
tioned. 

A  Secretary  of  State  may  from  time  to  time  ap- 
point, remove,  and  re-appoint  fit  persons  to  form 
such  board  as  follows ;  namely,  three  persons  being 
owners  of  mines  to  which  this  Act  applies  in  the 
said  part  of  the  United  Kingdom,  and  three  persons 
employed  in  or  about  a  mine  to  which  this  Act  ap- 
plies in  the  said  part  of  the  United  Kingdom,  not 
being  owners,  agents,  or  managers  of  a  mine,  and 
three  persons  practising  as  mining  engineers,  agents, 
or  managers  of  mines,  or  coal  viewers  in  the  said 
part  of  the  United  Kingdom,  and  one  inspector 
under  this  Act ;  the  persons  so  appointed  shall  during 
the  pleasure  of  the  Secretary  of  State  form  the  board 
for  the  purposes  of  the  said  examinations  in  the  said 
part  of  the  United  Kingdom. 
Constitution  28.  The  proceedings  of  the  board  shall  be  in  ac- 
©"boM^^f"  cordance  with  the  rules  contained  in  Schedule  Two 
ezan^erf.  to  this  Act ;  the  board  shall  from  time  to  time  appoint 
examiners,  not  being  members  of  the  board,  except  < 
with  the  consent  of  the  Secretary  of  State,  to  conduct, 
the  examinations  in  the  part  of  the  United  Kingdom 
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for  wliicli  such,  board  acts,  of  applicants  for  certifi- 
cates of  competency  under  tliis  Act,  and  may  from 
time  to  time  make,  alter,  and  revoke  rules  as  to  the 
conduct  of  such  examinations  and  the  qualifications 
of  the  applicants,  so,  however,  that  in  every  such 
examination  regard  shall  be  had  to  such  knowledge 
as  is  necessary  for  the  practical  working  of  mines  in 
the  said  part  of  the  United  Kingdom ;  every  such 
board  shall  make  from  time  to  time  to  a  Secretary 
of  State  a  report  and  return  of  their  proceedings, 
and  of  such  other  matters  as  a  Secretary  of  State 
miiy  from  time  to  time  require. 

29.  A  Secretary  of  State  may  from  time  to  time  Regulations 

by  Secretary 

make,  alter,  and  revoke  rules  as  to  the  places  and  of  state  as  to 
times  of  examinations  of  applicants  for  certificates  of  tions. 
comipetency  under  this  Act,  the  number  and  remu- 
neration of  the  examiners,  and  the  fees  to  be  paid  by 
the  applicants,  so  that  the  fees  do  not  exceed  those 
specified  in  Schedule  One  to  this  Act.  Every  such 
rule  shall  be  duly  observed  by  every  board  appointed 
under  this  Act  to  whom  it  applies. 

80.  A  Secretary  of  State  shall   deliver  to  every  Grant  of 
applicant  who  is  duly  reported  by  the  examiners  to  to  applicants 
have  passed  the   examination  satisfactorily,  and  to  examSL"^ 
have    given   satisfactory  evidence  of   his  sobriety,  **°^' 
experience,  ability,  and  good  conduct,  such  a  certi- 
ficate of  competency  as  the  case  requires.     The  cer- 
tificate shall  be  in  such  form  as  a  Secretary  of  State 
from   time  to  time   directs,  and  a  register  of  the 
holders  of  such  certificates  shall  be  kept  by  such 
person  and  in  such  manner  as  a  Secretary  of  State 
from  time  to  time  directs. 

BB  2 
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Grant  of  31.  Certificates  of  service  for  the  purposes  of  this 

of  servioe  to  Act  shall  be  granted  by  a  Secretary  of  State  to  every 
maaa^en.  person  who  satisfies  him  either  that  before  the  passing 
of  this  Act  he  was  acting,  and  has  since  that  daj 
acted,  or  that  he  has  at  any  time  within  five  years 
before  the  passing  of  this  Act  for  a  period  of  not  less 
than  twelve  months  acted,  in  the  capacity  of  » 
manager  of  a  mine  or  such  part  of  a  mine  as  can 
nnder  this  Act  be  made  a  separate  mine  for  the  pur- 
poses of  this  Act. 

Every  such  certificate  of  service  shall  contain  par- 
ticulars of  the  name,  place,  and  time  of  birth,  and 
the  length  and  nature  of  the  previous  servioe  of  the 
person  to  whom  the  same  is  delivered,  and  a  cer- 
tificate of  service  may  be  refused  to  any  person  who 
fails  to  give  a  full  and  satisfactory  account  of  the 
particulars  aforesaid,  or  to  pay  such  registration  fee 
as  the  Secretary  of  State  may  direct,  not  exceeding 
that  mentioned  in  Schedule  One  to  this  Act. 

A  certificate  of  service  shall  have  the  same  effect 
for  the  purposes  ^of  this  Act  as  a  certificate  of  com- 
petency granted  under  this  Act. 
Inquiry  into      32.  If  at  any  time  representation  is  made  to  ft 
of  manager,  Secretary  of  State  by  an  inspector  or  otherwise,  that 
lation  of       any  manager  holding  a  certificate  under  this  Act  is 
case  of*    "^  hy  reason  of  incompetency  or  gross  negligence  unfit 
unfitness.      ^^  discharge  his  duties,  or  has  been  convicted  of  an 
offence  against  this  Act,  the  Secretary  of  State  may, 
if  he  think  fit,  cause  inquiry  to  be  made  into  the  con- 
duct of  such   manager,   and  with  respect  to   such 
inquiry  the  following  provisions  shall  have  effect : 
(1)  The  inquiry  shall  be  public,  and  shall  be  held 
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at  sucli  place  as  the  Secretary  of  State  maj 
appoint  by  sacli  county  court  judge,  metro- 
politan police  magistrate,  stipendiary  msr- 
gistrate,  or  other  person  or  persons,  as  may 
be  directed  by  the  Secretary  of  State,  and 
either  alone  or  with  the  assistance  of  any 
assessor  or  assessors  named  by  the  Secretary 
of  State : 

(2)  The  Secretary  of  State  shall,  before  the  com- 

mencement of  the  inquiry,  furnish  to  the 
manager  a  statement  of  the  case  upon  which 
the  inquiry  is  instituted : 

(3)  Some  person  appointed  by  the   Secretary  of 

State  shall  undertake  the  management  of 
the  case : 

(4)  The  manager  may  attend  the  inquiry  by  him- 

self, his  counsel,  attorney,  or  agent,  and 
may,  if  he  think  fit,  be  sworn  and  examined 
as  an  ordinary  witness  in  the  case : 

(5)  The  persons  appointed  to  hold  the  inquiry,  in 

this  Act  referred  to  as  the  court,  shall,  upon 
the  conclusion  of  the  inquiry,  send  to  the 
Secretary  of  State  a  report  containing  a 
full  statement  of  the  case,  and  their  opinion 
thereon,  and  such  report  of,  or  extracts 
from  the  evidence,  as  the  court  think  fit : 

(6)  The    court  shall  have    power  to   cancel   or 

suspend  the  certificate  of  the  manager,  if 
they  find  that  he  is  by  reason  of  incom- 
petency or  gross  negUgence,  or  of  his  having 
been  convicted  of  an  ofience  against  this 

Act,  unfit  to  discharge  his  duty, 

sb3 
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Expenses  36.  All  expenses  incnired  by  a  Secretary  of  State 

to  be  with  the  concTurence  of  the  Commissioners  of  Her 

*^  '  Majesty's  Treasury  in  carrying  into  effect  the  pro- 
visions of  this  Act  with  respect  to  certificates  of 
competency  or  service  shall  be  defrayed  out  of  monejs 
provided  by  Parliament. 

All  fees  payable  by  the  applicants  for  examination 
for  or  for  a  copy  of  a  certificate  under  this  Act  shall 
be  paid  into  the  receipt  of  Her  Majesty's  Exchequer 
in  such  manner  as  the  Treasury  may  from  time  to 
time  direct,  and  be  carried  to  the  Consolidated  Fond. 
Penalty  for  37.  Every  person  who  commits  any  of  the  follow- 
faiM^a-    ing  offences,  that  is  to  say, 

certMcate!^       (1)  Forges,  or  counterfeits,  or  knowingly  makes 

any  false  statement  in  any  certificate  of 
competency  or  service  under  this  Act,  or 
any  official  copy  of  such  certificate ;  or 

(2)  Knowingly  utters  or  uses  any  such  certificate 

or  copy  which  has  been  forged  or  counter- 
feited or  contains  any  false  statement ;  or 

(3)  For  the  purpose  of  obtaining,  for  himself  or  any 

other  person,  employment  as  a  certificated 
manager,  or  the  grant,  renewal,  or  restora- 
tion of  any,  certificate  under  this  Act^  or  a 
copy  thereof,  either 
{a)  makes  or  gives  any  declaration,  representa- 
tion, statement,  or  evidence  which  is  fiilse 
in  any  particular,  or 
(li)  knowingly  utters,  produces,  or  makes  use  of 
any    such     declaration,     representation, 
statement,  or  evidence,  or  any  document 
containing  the  same,  shall  be  guilty  of  a 
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misdemeanour,  and  be  liable  on  convic- 
tion  to    imprisonment   for   a   term   not 
exceeding  two   years,   with   or  without 
hard  labour. 
38.   MetuiTigy   Notices,  and  Abandonment — On   orRetnmgby 
before  the  first  daj  of  Februarj  in  every  year  the  agents/or 

,  /»  •        J  T_  •   1    i  1  •     managers  ol 

owner,  agent,  or  manager  oi  every  mine  to  which  this  mine. 
Act  applies  shall  send  to  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State  a  correct  return, 
specifying,  with  respect  to  the  year  ending  on  the 
preceding  thirty-first  day  of  December,  the  quantity 
of  coal  or  other  mineral  wrought  in  such  mine,  and 
the  number  of  persons  ordinarily  employed  in  or 
about  such  mine  below  ground  and  above  ground, 
distinguishing  the  persons  employed  below  ground 
and  above  ground,  and  the  difierent  classes  and  ages 
of  the  persons  so  employed  whose  hours  of  labour 
are  regulated  by  this  Act. 

The  return  shall  be  in  such  form  as  may  be  from 
time  to  time  prescribed  by  a  Secretary  of  State,  and 
the  inspector  of  the  district  on  behalf  of  a  Secretary 
of  State  shall  from  time  to  time  on  application  furnish 
forms  for  the  purpose  of  such  return. 

The  Secretary  of  State  may  publish  the  aggregate 
results  of  such  returns  with  respect  to  any  particular 
county  or  inspector's  district,  or  any  large  portion  of 
a>  county  or  inspector's  district,  but  the  individual 
return  shall  not  be  published  without  the  consent  of . 
tbe  person  making  the  same,  or  of  the  owner  of  the 
mine  to  which  they  relate,  and  no  person  except  an 
inspector  or  Secretary  of  State  shall  be  entitled, 
^w^itbout  ^uch  consent,  to  see  the  same. 
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Every  owner,  agent,  or  manager  of  a  mine  who 

fiiils  to  comply  with  this  section  or  makes  any  return 

which  is  to  his  knowledge  false  in  any  particular 

shall  be  guilty  of  an  offence  against  this  Act. 

Notioe  to  be       39,  Where  in  or  about  any  mine  to  which  this  Act 

given  of  j       •  i_ 

accidents  In  applies,  whether  above  or  below  ground,  either 

(1)  loss  of  life  or  any  personal  injury  to  any  per- 

son employed  in  or  about  the  mine  occurs 
by  reason  of  any  explosion  of  gas,  powder, 
or  of  any  steam  boiler ;  or 

(2)  loss  of  life  or  any  serious  personal  injury  to 

any  person  employed  in  or  about  the  mine 
occurs  by  reason  of  any  accident  whatever, 
the  owner,  agent,  or  manager  of  the  mine  shall,  within 
twenty-four  hours  next  after  the  explosion  or  acci- 
dent, send  notice  in  writing  of  the  explosion  or  acci- 
«  dent  and  of  the  loss  of  life  or  personal  injury  occasioned 
thereby  to  the  inspector  of  the  district  on  behalf  of  a 
Secretary  of  State,  and  shall  specify  in  such  notice 
the  character  of  the  explosion  or  accident,  and  the 
number  of  persons  killed  and  injured  respectively. 

Where  any  personal  injury,  of  which  notice  is  re- 
quired to  be  sent  under  this  section,  results  in  the 
death  of  the  person  injured,  notice  in  writing  of  the 
death  shall  be  sent  to  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  State  within  twenty-four 
hours  after  such  death  comes  to  the  knowledge  of 
the  owner,  agent,  or  manager. 

Every  owner,  agent,  or  manager  who  fails  to  act  in 
compliance  with  this  section  shall  be  guilty  of  an 
offence  against  this  Act. 

40.  In  any  of  the  following  cases,  namely, 
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(1)  Where  any  working  is  commenced   for  the  Notice  to  be 

purpose  of  opening  a  new  shaft  for  any  opening  and 

•         1  I'lii*      Ai  1*  Abandon* 

mme  to  which  this  Act  apphes ;  ment  of 

(2)  Where  a  shaft  of  any  mine  to  which  this  Act  "^^®* 

applies  is  abandoned  or  the  working  thereof 
discontinued ; 

(3)  Where  the  working  of  a  shaft  of  any  mine  to 

which  this  Act  applies  is  recommenced  after 
any  abandonment  or  discontinuance  for  a 
period  exceeding  two  months  ;  or 

(4)  Where  any  change  occurs  in  the  name  of,  or 

in  the  name  of  the  owner,  agent,  or  manager 
of,  any  mine  to  which  this  Act  applies,  or 
in  the  officers  of  any  incorporated  company 
which  is  the  owner  of  a  mine  to  which  this 
Act  applies,  ' 

the  owner,  agent,  or  manager  of  such  mine  shall 
give  notice  thereof  to  the  inspector  of  the  district 
within  two  months  after  such  commencement,  aban- 
donment, discontinuance,  recommencement,  or  change, 
and  if  such  notice  is  not  given  the  owner,  agent,  or 
manager  shall  be  guilty  of  an  offence  against  this 
Act. 

41.  Where  any  mine  to  which  this  Act  applies  is  Wending  ot 
abandoned  or  the  working  thereof  discontinued,  at  mine. 
whatever  time  such  abandonment  or  discontinuance 
occurred,  the  owner  thereof,  and  every  other  person 
interested  in  the  minerals  of  such  mine,  shall  cause 
the  top  of  the  shaft  and  any  side  entrance  from  the 
surface  to  be  and  to  be  kept  securely  fenced  for  the 
prevention  of  accidents : 
Provided  that— 
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(1)  S  abject  to  any  contract  to  the  contrary,  the 

owner  of  the  mine  shall,  as  between  him 
and  anj  other  person  interested  in  the 
minerals  of  the  mine,  be  liable  to  cany  into 
effect  this  section,  and  to  pay  any  costs  in- 
cnrred  by  any  other  person  interested  in  the 
minerals  of  the  mine  in  carrying  this  section 
into  effect : 

(2)  Nothing  in  this  section  shall  exempt  any  per- 

son from  any  liability  nnder  any  other  Act, 
or  otherwise. 
If  any  person  &il  to  act  in  conformity  with  this 
section,  he  shall  be  goilty  of  an  offence  against  this 
Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as 

required  by  this  section,  and  is  within  fifty  yards  of 

any  highway,  road,  footpath,  or  place  of  pnblic  resort, 

or  is  in  open  or  uninclosed  land,  shall  be  deemed  to 

be  a  nnisance  within  the  meaning  of  section  eight  of 

the  Nuisances  Eemoval  Act  for  England,  1855,  as 

amended  and  extended  by  the  Sanitary  Act,  1866. 

Plans  of  42.  Where  any  mine  to  which  this  Act  applies  is 

mines  to  be  abandoned,  the  owner  of  such  mine  at  the  time  of 

seeretaiyof  such  abandonment  shall,  within  three  months  after 

^^'  such  abandonment,  send  to  a  Secretary  of  State  an 

accurate  plan  on  a  scale  of  not  less  than  a  scale  of 

two  chains  to  one  inch,  or  on  such  other  scale  as  the 

plan  used  in  the  mine  at.  the  time  of  such  abandon- 

ment  is  constructed  on,  showing  the  boundaries  of 

the  workings  of  such  mine  up  to  the  time  of  the 

abandonment,  with  the  view  of  its  being  preserved 

under  the  care  of  the  Secretary,  of  State,  but  no 
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person,  except  an  inspector  under  this  Act,  shall  be 
entitled,  without  the  consent  of  the  owner  of  the 
mine,  to  see  such  plan  when  so  sent  until  after  the 
lapse  of  ten  years  from  the  time  of  such  abandon- 
ment. 

Every  person  who  fails  to  comply  with  this  section 
shall  be  guilty  of  an  offence  against  this  Act. 

43.  Inspection. — A  Secretary  of  State  may  from  Appoint- 
time  to  time  appoint  any  fit  persons  to  be  inspectors  inspectors  of 
of  mines  to  which  this  Act  applies,  and  assign  them 

their  duties,  and  may  award  them  such  salaries  as  the 
Gonmiissioners  of  Her  Majesty's  Treasury  may  ap- 
prove, and  may  remove  such  inspectors. 

Notice  of  the  appointment  of  every  such  inspector 
shall  be  published  in  the  London  Gazette. 

Any  such  inspector  is  referred  to  in  this  Act  as  an 
inspector,  and  the  inspector  of  a  district  means  the 
inspector  who  is  for  the  time  being  assigned  to  the 
district  or  portion  of  the  United  Kingdom  with 
reference  to  which  the  term  is  used. 

Any  person  appointed  or  acting  as  inspector  under 
the  Metalliferous  Mines  Regulation  Act,  1872,  if 
directed  by  a  Secretary  of  State  to  act  as  an  inspec- 
tor under  ihis  Act,  may  so  act,  and  shall  be  deemed 
to  be  an  inspector  under  this  Act. 

44.  Any  person  who  practises  or  acts  or  is  a  partner  DiaqnaUfico- 
of  any  person  who  practises  or  acts  as  a  land  agent  sons  as ^' 
or  nunmg  engineer,  or  as  a  manager,  viewer,  agent, 

or  valuer  of  mines,  or  arbitrator  in  any  difference 
arising  between  owners,  agents,  or  managers  of 
mines,  or  is  otherwise  employed  in  or  about  any  mine 
^whether  such  mine  is  one  to  which  this  Act  applies 
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or  not),  shall  not  act  as  inspector  of  mines  under 
this  Act. 
PowOT  of         45.  An  inspector  under  this  Act  shall  have  power 
to  do  all  or  anj  of  the  following  things  ;  namely, 

(1)  To  make  snch  examination  and  inqniiy  as 

may  be  necessary  to  ascertain  whether  the 
provisions  of  this  Act  relating  to  matters 
above  ground  or  below  ground  are  complied 
with  in  thQ  case  of  any  mine  to  which  this 
Act  applies : 

(2)  To  enter,  inspect,  and  examine  any  mine  to 

which  this  Act  applies,  and  every  part 
thereof,  at  all  reasonable  tii^es  by  day  and 
night,  but  so  as  not  to  impede  or  obstract 
the  working  of  the  said  mine : 

(3)  To  examine  into  and  make  inquiry  respecting 

the  state  and  condition  of  any  mine  to  which 
this  Act  applies,  or  any  part  thereof,  and  the 
ventilation  of  the  mine,  and  the  sufficiency 
of  the  special  rules  for  the  time  being  in 
force  in  the  mine,  and  all  matters  and  things 
connected  with  or  relating  to  the  safety  of 
the  persons  employed  in  or  about  the  mine 
or  any  mine  contiguous  thereto  : 

(4)  To   exercise  such  other  powers  as   may  be 

necessary  for  carrying  this  Act  into  effect. 
Every  person  who  wilfully  obstmcts  any  inspector 
in  the  execution  of  his  duty  under  this  Act,  and 
every  owner,  agent,  and  manager  of  a  mine  who 
refuses  or  neglects  to  furnish  to  the  inspector  the 
means  necessary  for  making  any  entry,  inspection, 
examination,  or  inquiry  under  this  Act,  in  relation  to 
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BtLch  mine,  shall  be  guilty  of  an  ojSence  against  this 
Act. 

46.  K  in  any  respect  f  which  is  not  provided  against  Notice  by 

.   .  /.      1  •       A  i_  inspectors  o| 

by  any  express  provision  of  this  Act,  or  by  any  causes  of 
special  rule)  any  inspector  find  any  mine  to  which  provided  for 
this  Act  applies,  or  any  part  thereof,  or  any  matter, 
thing,  or  practice  in  or  connected  with  any  such 
mine,  to  be  dangerous  or  defective,  so  as  in  his 
opinion  to  threaten  or  tend  to  the  bodily  injury  of 
any  person,  such  inspector  may  give  notice  in  writing 
thereof  to  the  owner,  agent,  or  manager  of  the  mine, 
and  shall  state  in  such  notice  the  particulars  in  which 
he  considers  such  mine,  or  any  part  thereof,  or  any 
matter,  thing,  or  practice,  to  be  dangerous  or  defec- 
tive, and  require  the  same  to  be  remedied ;  and  unless 
the  same  be  forthwith  remedied  the  inspector  shall 
also  report  the  same  to  a  Secretary  of  State. 

If  the  owner,  agent,  or  manager  of  the  mine  ob- 
jects to  remedy  the  matter  complained  of  in  the  notice 
he  may,  within  twenty  days  after  the  receipt  of  such 
notice,  send  his  objection  in  writing,  stating  the 
grounds  thereof,  to  a  Secretary  of  State ;  and  there- 
upon the  matter  shall  be  determined  by  arbitration 
in  manner  provided  by  this  Act ;  and  the  date  of  the 
receipt  of  such  objection  shall  be  deemed  to  bo  the 
date  of  the  reference. 

If  the  owner,  agent,  or  manager  fail  to  comply 
either  with  the  requisition  of  the  notice,  where  no 
objection  is  sent  within  the  time  aforesaid,  or  with 
the  award  made  on  arbitration,  within  twenty  days 
after  the  expiration  of  the  time  for  objection  or  the 
time  of  making  of  the  award  (as  the  case  may  be),  he 
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shall  be  guilty  of  an  offence  against  this  Act,  and  the 
notice  and  award  shall  respectively  be  deemed  to  be 
written  notice  of  such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner, 
agent,  or  manager  ha.s  taken  active  measures  for  com- 
plying with  the  notice  or  award,  but, has  not,  with 
reasonable  diligence,  been  able  to  complete  the  works, 
may  adjourn  any  proceedings  taken  before  them  for 
punishing  such  offence,  and,  if  the  works  are  com- 
pleted within  a  reasonable  time,  no  penalty  shall  be 
inflicted. 

No  person  shall  be  precluded  by  any  agreement 

from  doing  such  acts  as  may  be  necessary  to  comply 

with  the  provisions  of  this  section,  or  be  liable  under 

any  contract  to  any  penalty  or  forfeiture  fop  doing 

such  acts. 

Plans  of  47.  The  owner,  agent,  or  manager  of  every  mine  to 

kept  by        which  this  Act  applies  shall  keep  in  the  office  at  the 

'     '    mine  an  accurate  plan  of  the  workings  of  such  mine, 

and  showing  the  workings  up  to  at  least  six  months 

previously. 

The  owner,  agent,  or  manager  of  the  mine  shall 
produce  to  an  inspector  under  this  Act  at  the  mine, 
such  plan,  and  shall,  if  requested  by  the  inspector, 
mark  on  such  plan  the  progress  of  the  workings  of 
the  mine  up  to  the  time  of  such  production,  and  shall 
allow  the  inspector  to  examine  the  same ;  but  the 
inspector  is  not  hereby  authorised  to  make  a  copy  of 
any  part  of  such  plan. 

If  the  owner,  agent,  or  manager  of  any  mine  to 
which  this  Act  applies  fails  to  keep  such  plan  as  pre- 
scribed by  this  section,  or  wilfully  refuses  to  produce 
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or  allow  to  be  examined  such  plan,  or  wilfully  with- 
holds any  portion  of  any  plan,  or  conceals  any  part 
of  the  workings  of  his  mine,  or  produces  an  imperfect 
or  inaccurate  plan,  unless  he  shows  that  he  was  igno- 
rant of  such  concealment,  imperfection,  or  inaccuracy, 
he  shall  be  guilty  of  an  offence  against  this  Act ;  and, 
further,  the  inspector  may,  by  notice  in  writing 
(whether  a  penalty  for  such  offence  has  or  has  not 
been  inflicted),  require  the  owner,  agent,  or  manager 
to  cause  an  accurate  plan,  such  as  is  prescribed  by 
this  section,  to  be  made  within  a  reasonable  time, 
at  the  expense  of  the  owner  of  the  mine,  on  a  scale 
of  not  less  than  a  scale  of  two  chains  to  one  inch,  or 
on  such  other  scale  as  the  plan  then  used  in  the  mine 
is  constructed  on. 

If  the  owner,  agent,  or  manager  fail  within  twenty 
days,  or  such  further  time  as  may  be  shown  to  be 
necessary,  after  the  requisition  of  the  inspector  to 
make  or  cause  to  be  made  such  plan,  he  shall  be 
guilty  of  an  offence  against  this  Act. 

48.  Every  inspector  under  this  Act  shall  make  an  inspector  to 
annual  report  oi  nis  proceedmgs  dunng  the  prece-  nuai  report, 
ding  year  to  a  Secretary  of  State,  which  report  shall  reports  as 
be  laid  before  both  Houses  of  Parliament. 

A  Secretary  of  State  may  at  any  time  direct  an 
inspector  to  make  a  special  report  with  respect  to 
any  accident  in  a  mine  to  which  this  Act  applies, 
■which  accident  has  caused  loss  of  life  or  personal  in- 
jury to  any  person,  and  in  such  case  shall  cause  such 
report  to  be  made  public  at  such  time  and  in  auch 
manner  as  he  thinks  expedient. 
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Provisions       ArhitraHon, — 94.  With  respect  to  arbitrations  under 
trations.       this  Act,  the  following  provisions  shall  have  effect : 

(1)  The  parties  to    the  arbitration  are  in  this 

section  deemed  to  be  the  owner,  agent,  or 
manager  of  the  mine  on  the  one  hand,  and 
the  inspector  of  mines  (on  behalf  of  the 
Secretary  of  State)  on  the  other : 

(2)  Each  of  the  parties  to  the  arbitration  may, 

within  twenty-one  days  after  the  date  of 
the  reference,  appoint  an  arbitrator : 
(8)  No  person  shall  act  as  arbitrator  or  umpire 
nnder  this  Act  who  is  employed  in  or  in 
the  management  of,  or  is  interested  in  the 
mine  to  which  the  arbitration  relates : 

(4)  The  appointment  of  an  arbitrator  nnder  this 

section  shall  be  in  writing,  and  notice  of 
the  appointment  shall  be  forthwith  sent 
to  the  other  party  to  the  arbitration,  and 
shall  not  be  revoked  without  the  consent 
of  such  other  party : 

(5)  The  death,  removal,  or  other  change  in  any  of 

the  parties  to  the  arbitration  shall  not  affect 
the  proceedings  under  this  section : 

(6)  K  within  the  said  tweniy-one  days  either  of 

the  parties  fail  to  appoint  an  arbitrator,  the 
arbitrator  appointed  by  the  other  party  may 
proceed  to  hear  and  determine  the  matter 
in  difference,  and  in  such  case  the  award  of 
the  single  arbitrator  shall  be  final : 

(7)  If  before  an  award  has  been  made  any  arbi- 

trator  appointed  by  either  party  die  or  be- 
come incapable  to  act,  or  for  fourteen,  days 
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refose  or  neglect  to  act,  the  party  by  whom 
such  arbitrator  was  appointed  may  appoint 
some  other  person  to  act  in  his  place ;  and 
if  he  fail  to  do  so  within  fourteen  days 
after  notice  in  writing  from  the  other  party 
for  that  purpose,  the  remaining  arbitrator 
may  proceed  to  hear  and  determine  the 
matters  in  difference,  and  in  such  case  the 
award  of  such  single  arbitrator  shall  be 
final: 

(8)  In  either  of  the  foregoing  cases  where  an 

arbitrator  is  empowered  to  act  singly,  upon 
one  of  the  parties  failing  to  appoint,  the 
party  so  failing  may,  before  the  single  arbi- 
trator has  actually  proceeded  in  the  arbitra- 
tion, appoint  an  arbitrator,  who  shall  then 
act  as  if  no  failure  had  been  made : 

(9)  If  the  arbitrators  fail  to  make  their  award 

within  twenty-one  days  after  the  day  on 
which  the  last  of  them  was  appointed,  or 
within  such  extended  time  (if  any)  as  may 
have  been  appointed  for  that  purpose  by 
both  arbitrators  under  their  hands,  the 
matter  in  difference  shall  be  determined  by 
the  umpire  appointed  as  herein-after  men- 
tioned : 

(10)  The  arbitrators,  before  they  enter  upon  the 

matters  referred  to  them,  shall  appoint  by 
writing  under  their  hands  an  umpire  to 
decide  on  points  on  which  they  may  differ : 

(11)  If  the  umpire  die  or  become  incapable  to  act 

before  he  has  made  his  award,  or  refuses  to 

Lz2] 
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make  his  award  within  a  reasonable  time 
after  the  matter  has  been  brought  within 
his  cognizance,  the  persons  or  person  who 
appointed  such  umpire  shall  forthwith  ap- 
point another  umpire  in  his  place : 

(12)  If  the  arbitrators  refuse  or  fail  or  for  seven 

days  after  the  request  of  either  party 
neglect  to  appoint  an  umpire,  then  on  the 
application  of  either  party  an  umpire  shaU 
be  appointed  by  the  chairman  of  the  genmi 
or  quarter  sessions  of  the  peace,  within  the 
jurisdiction  of  which  the  mine  is  situate : 

(13)  The  decision  of  every  umpire  on  the  matters 

referred  to  him  shall  be  final : 

(14)  If  a  single  arbitrator  fail  to  make  his  award 

within  twenty-one  days  after  the  day  on 
which  he  was  appointed,  the  party  who 
appointed  him  may  appoint  another  arbi- 
trator to  act  in  his  place  : 

(15)  The  arbitrators  and  their  umpire  or  any  of 

them  may  examine  the  parties  and  their  wit- 
nesses on  oath ;  they  may  also  consult  any 
counsel,  engineer,  or  scientific  person  whom 
they  may  think  it  expedient  to  consult : 

(16)  The  payment,  if  auy,  to  be  made  to  any 

arbitrator  or  umpire  for  his  services  shall 
be  fixed  by  the  Secretary  of  State,  and 
together  with  the  costs  of  the  arbitration 
and  award  shall  be  paid  by  the  parties  or 
one  of  them  according  as  the  award  may 
direct.  Such  costs  may  be  taxed  hy  ft 
master  of  one  of  the  superior  .courts,  who, 
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on  the  written  application  of  either  of  the 
parties,  shall  ascertain  and  certify  the  proper 
amount  of  sach  costs.  The  amount,  if  any, 
payable  by  the  Secretary  of  State  shall  be 
paid  as  part  of  the  expenses  of  inspectors 
under  this  Act.  The  amount,  if  any,  pay- 
able by  the  owner,  agent,  or  manager  may 
in  the  event  of  non-payment  be  recovered 
in  the  same  manner  as  penalties  under  this 
Act : 

(17)  Every  person  who  is  appointed  an  arbitrator 
or  umpire  under  this  section  shall  be  a 
practical  mining  engineer,  or  a  person  ac- 
customed to  the  working  of  mines,  but 
when  an  award  has  been  made  under  this 
section  the  arbitrator  or  umpire  who  made 
the  same  shall  be  deemed  to  have  been  duly 
qualified  as  provided  by  this  section. 

Coroners, — 50.  With  respect  to  coroners  inquests  ProvisioM 
on  the  bodies  of  persons  whose  deaths  may  have  been  nersinqu^ts 

ii  1*  'jii*  •  J         i*-iOn  deaths 

caused  by  explosions  or  accidents  m  mines  to  which  from  acci- 
this  Act  applies,  the  following  provisions  shall  have  mhfes!*^ 
effect : 

(1)  Where  a  coroner  holds  an  inquest  upon  a  body 
of  any  person  whose  death  may  have  been 
caused  by  any  explosion  or  accident,  of 
which  notice  is  required  by  this  Act  to  be 
given  to  the  inspector  of  the  district,  the 
coroner  shall  adjourn  such  inquest  unless 
an  inspector,  or  some  person  on  behalf  of  a 
Secretary  of  State,  is  present  to  watch  the 
proceedings : 

[z3] 
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(2)  The  coroner,  at  least  fonr  days  before  holding 

the  adjourned  inqnest,  shall  send  to  the  in- 
spector for  the  district  notice  in  writing  of 
the  time  and  place  of  holding  the  adjourned 
inquest : 

(3)  The  coroner,  before  the  adjournment,   may 

take  evidence  to  identify  the  body,  and  may 
order  the  interment  thereof: 
(4i)  If  an  explosion  or  accident  has  not  occasioned 
the  death  of  more  than  one  person,  and  the 
coroner  has  sent  to  the  inspector  of  the  dis- 
trict notice  of  the  time  and  place  of  holding 
the  inquest,  not  less  than  foriy-eight  hours 
before  the  time  of  holding  the  same,  it  shall 
not  be  imperative  on  him  to  adjourn  such 
inquest  in  pursuance  of  this  section,  if  the 
majority  of  the  jury  think  it  unnecessary 
so  to  adjourn : 

(5)  An  inspector  shall  be  at  liberty  at  any  such 

inquest  to  examine  any  witness,  subject 
nevertheless  to  the  order  of  the  coroner : 

(6)  Where  evidence  is  given  at  an  inquest  at  which 

an  inspector  is  not  present  of  any  neglect 
as  having  caused  or  contributed  to  the  ex- 
plosion or  accident,  or  of  any  defect  in  or 
about  the  mine  appearing  to  the  coroner  or 
jury  to  require  a  remedy,  the  coroner  shall 
send  to  the  inspector  of  the  district  notice 
in  writing  of  such  neglect  or  default : 

( 7)  Any  person  having  a  personal  interest  in  or  em- 

ployed in  or  in  the  management  of  the  mine 
in  which  the  explosion  or  accident  occurred 
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Bhall  not  be  qualified  to  serve  on  the  jury 
empannelled  on  the  inquest;   and  it  shall 
be  the  duty  of  the  constable  or  other  officer 
not  to  summon  any  person  disqualified  under 
this  provision,  and  it  shall  be  the  duty  of 
the  coroner  not  to  allow  any  such  person  to 
be  sworn  or  to  sit  on  the  jury. 
Every  person  who  fails  to  comply  with  the  pro- 
visions of  this  section  shall  be  guilty  of  an  offence 
against  this  Act. 


PART  n. 

Rules. 

» 

General  Bules. — 51.  The  following  general  rules  General 
shall  be  observed,  so  far  as  is  reasonably  practicable,  "*    * 
in  every  mine  to  which  this  Act  applies : 

(1)  An  adequate  amount  of  ventilation  shall  be  Ventilation. 

constantly  produced  in  every  mine,  to  di- 
lute and  render  harmless  noxious  gases  to 
such  an  extent  that  the  working  places  of 
the  shafts,  levels,  stables,  and  workings  of 
such  mine,  and  the  travelling  roads  to  and 
from  such  working  places,  shall  be  in  a  fit 
state  for  working  and  passing  therein. 

(2)  In  every  mine  in  which  inflammable  gas  has 

been  found  within  the  preceding  twelve 
months,  then  once  in  every  twenty-four 
hours  if  one  shifb  of  workmen  is  employed, 
and  once  in  every  twelve  hours  if  two  shifts 
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are  employed  during  any  twenty-four  hours, 
a  competent  person  or  competent  persons, 
who  shall  be  appointed  for  the  purpose, 
shall,  before  the  time  for  commencing  work 
in  any  part  of  the  mine,  inspect  with  a 
safety  lamp  that  part  of  the  mine,  and  the 
roadways  leading  thereto,  and  shall  make  a 
true  report  of  the  condition  thereof,  so  for 
as  Tentilation  is  concerned,  and  a  workman 
shall  not  go  to  work  in  such  part  until  the 
same  and  the  roadways  leading  thereto  are 
stated  to  be  safe.  Every  such  report  shall 
be  recorded  without  delay  in  a  book  which 
shall  be  kept  at  the  mine  for  the  purpose, 
and  shall  be  signed  by  the  person  making 
the  same. 
{3)  In  every  mine  in  which  inflammable  gas  has 
not  been  found  within  the  preceding  twelve 
months,  then  once  in  every  twenty-four 
hours  a  competent  person  or  competent 
persons,  who  shall  be  appointed  for  the  pur- 
pose, shall,  so  far  as  is  reasonably  practic- 
able immediately  before  time  for  commenc- 
ing work  in  any  part  of  the  mine,  inspect 
that  part  of  the  mine  and  the  roadways 
leading  thereto,  and  shall  make  a  true 
report  of  the  condition  thereof,  so  &r  as 
Tentilation  is  concerned,  and  a  workman 
shall  not  go  to  work  in  such  part  until  the 
same  and  the  roadways  leading  thereto 
are  stated  to  be  safe.  Every  report  shall 
be  recorded  without  delay  in  a  book  which 
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shall  be  kept  at  the  mine  for  the  purpose, 
and  shall  be  signed  hj  the  person  making 
the  same. 

(4)  All  entrances  to  any  place  not  in  actual  course  Fencing  of 

of  working  and  extension,  shall  be  properly  in  use. 
fenced  across  the  whole  width  of  such  en- 
trance, so  as  to  prevent  persons  inadver- 
tently entering  the  same. 

(5)  A  station  or  stations  shall  be  appointed  at  the  stations. 

entrance  to  the  mine,  or  to  different  parts  of 
the  mine,  as  the  case  may  require,  and  a 
workman  shall  not  pass  beyond  any  such 
station  until  the  mine  or  part  of  the  mine 
beyond  the  same  has  been  inspected  and 
stated  to  be  safe. 

(6)  If  at  any  time  it  is  found  by  the  person  for  withdrawal 

the  time  being  in  charge  of  the  mine  or  any  ^  ^^  q^^^ 
part  thereof  that  by  reason  of  noxions  gases  ^°*^' 
prevailing  in  such  mine  or  such  part  there- 
of, or  of  any  cause  whatever,  the  mine  or 
the  said  part  is  dangerous,  every  workman 
shall  be  withdrawn  from  the  mine  or  such 
part  thereof  as  is  so  found  dangerous,  and 
a  competent  person  who  shall  be  appointed 
for  the  purpose  shall  inspect  the  mine  or 
such  part  thereof  as  is  so  found  dangerous, 
and  if  the  danger  arises  from  inflammable 
gas  shall  inspect  the  same  with  a  locked 
safety  lamp,  and  in  every  case  shall  make  a 
true  report  of  the  condition  of  such  mine  or 
part  thereof,  and  a  woikman  shall  not, 
except  in.BO  £aras  is  necessary  for  inquiring 
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into  the  cause  of  danger  or  for  the  removal 
thereof,  or  for  exploration,  be  readmitted 
into  the  mine,  or  such  part  thereof  as  was 
so  found  dangerous,  nntil  the  same  is 
stated  by  snch  report  not  to  be  dangerous. 
Every  sach  report  shall  be  recorded  in  a 
book  which  shall  be  kept  at  the  mine  for 
the  purpose,  and  shall  be  signed  by  the 
person  making  the  same. 
Safety  lamps      (7)  In  every  working  approaching  any  place  where 

there  is  likely  to  be  an  accumulation  of  ex- 
plosive gas,  no  lamp  or  light  other  than  a 
locked  safety  lamp  shall  be  allowed  or  used, 
and  whenever  safety  lamps  are  required  hy 
this  Act,  or  by  the  special  rules  made  in 
pursuance  of  this  Act,  to  be  used,  a  compe- 
tent person  who  shall  be  appointed  for  the 
purpose  shall  examine  every  safety  lamp 
immediately  before  it  is  taken  into  the 
workings  for  use,  and  ascertain  it  to  be 
secure  and  securely  locked,  and  in  any  part 
of  a  mine  in  which  safety  lamps  are  so  re- 
quired to  be  used,  they  shall  not  be  used 
until  they  have  been  so  examined  and  found 
secure  and  securely  locked,  and  shall  not 
without  due  authority  be  unlocked,  and  in 
the  said  part  of  a  mine  a  person  shall  not, 
unless  he  is  appointed  for  the  purpose,  have 
in  his  possession  any  key  or  contrivance  for 
opening  the  lock  of  any  such  safety  lamp, 
or  any  lucifer  match  or  apparatus  of  any 
kind  for  striking  a  h'ght. 


KP 


INSPECTION  OF  COLLIERIES.  [3^"] 

(8)  Gunpowder  or  other  explosive  or  inflammable  Gunpowder 
substance  shall  only  be  used  in  the  mine  ^'^^  ^^^«* 
underground  as  follows  : 
(a)  It  shall  not  be  stored  in  the  mine  : 
(h)  It  shall  not  be  taken  into  the  mine,  except 
in  a  case  or  canister  containing  not  more 
than  four  pounds : 

(c)  A  workman  shall  not  have  in  use  at  one 

time  in  any  one  place  more  than  one  of 
such  cases  or  canisters  : 

(d)  In  charging  holes  for  blasting,  an  iron  or 

steel  pricker  shall  not  be  used,  and  a  per- 
son shall  not  have  in  his  possession  in 
the  mine  underground  any  iron  or  steel 
pricker,  and  an  iron  or  steel  tamping  rod 
or  stemmer  shall  not  be  used  for  ramming 
either  the  wadding  or  the  first  part  of  the 
tamping  or  stemming  on  the  powder : 

(e)  A  charge  of  powder  which  has  missed  fire 

shall  not  be  unrammed : 
(/)  It  shall  not  be  taken  into  or  be  in  the  pos- 
session of  any  person  in  any  mine,  ex- 
cept in  cartridges,  and  shall  not  be  used, 
except  in  accordance  with  the  following 
regulations,  during  three  months   afber 
any  inflammable  gas  has  been  found  in 
any  such  mine ;  namely, 
(I)  A  competent  person  who  shall  be  ap- 
pointed for  the  purpose  shall,  imme- 
diately before  firing  the  shot,  examine 
the  place  where  it  is  to  be  used,  and 
the  places  contiguous  thereto,  and  shall 
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not  allow  the  shot  to  be  fired  unless  he 
finds  it  safe  to  do  so,  and  a  shot  shall 
not  be  fired  except  by  or  under  the  di- 
rection of  a  competent  person  who  shall 
be  appointed  for  the  purpose  : 
(2)  If  the   said  inflammable  gas  issued  so 
freely  that  it  showed  a  blue  cap  on  the 
flame  of  the  safety  lamp^  it  shall  only 
be  used — 
(a)  Either  in  those  cases  of  stone  drifts, 
stone  work,  and  sinking  of  shafts, 
in  which  the  ventilation  is  so  man- 
aged that  the  return  air  from  the 
place  where  the  powder  is  used  passes 
into  the  main  return  air  course  with- 
out passing  any  place  in  actual  course 
of  working;  or 
(&)  When  the  persons  ordinarily  employed 
in  the  mine  are  out  of  the  mine  or 
out  of  the  part  of  the  mine  where  it 
is  used : 
(^)  Where  a  mine  is  divided  into  separate  panels 
in  such  manner  that  each  panel  has  an 
independent  intake  and  return  air-way 
from  the  main  air  course  and  the  main 
return  air  course,  the  provisions  of  this 
rule  with  respect  to  gunpowder  or  other 
explosive  inflammable  substance  shall  ap- 
ply to  each  such  panel  in  like  manner  as 
if  it  were  a  separate  mine.. 
Water  and        (9)  Where  a  place  is  likely  to  contain  a  dangeroas 

accumulation    of   water  the  working  ap* 
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proaching  sncli  place  shall  not  exceed  eight 
feet  in  width,  and  there  shall  be  constantJy 
kept  at  a  sufficient  distance,  not  being  less 
than  five  yards,  in  advance,  at  least  one 
bore-hole  near  the  centre  of  the  working, 
and  sufficient  flank  bore-holes  on  each  side. 
(10)  Every  underground  plane  on  which  persons  Man-holes. 
travel,  which  is  self-acting  or  worked  by  an 
engine,  windlass,  or  gin,  shall  be  provided 
(if  exceeding  thirty  yards  in  length)  with 
some  proper  means  of  signalling  between 
the  stopping  places  and  the  ends  of  the 
plane,  and  shall  be  provided  in  every  case, 
at  intervals  of  not  more  than  twenty  yards, 
with  sufficient  man -holes  for  places  of  refuge. 

(11)  Every  road  on  which  persons  travel  under- 

ground where  the  load  is  drawn  by  a  horse 
or  other  animal  shall  be  provided,  at  inter- 
vals of  not  more  than  fifty  yards,  with  suffi- 
cient man-holes,  or  with  a  space  for  a  place 
of  refuge,  which  space  shall  be  of  sufficient 
length,  and  of  at  least  three  feet  in  width, 
between  the  waggons  running  on  the  tram- 
road  and  the  side  of  such  road. 

(12)  Every  man-hole  and   space  for  a  place  of 

refoge  shall  be  constantly  kept  clear,  and 
no  person  shall  place  anything  in  a  man- 
hole or  such  space  so  as  to  prevent  access 
thereto. 

(13)  The  top  of  every  shaft  which  for  the  time  Fencing  of 

being  is  out  of  use,  or  used  only  as  an  air  °^^  *^*^* 
fihaft,  shall  be  securely  fenced. 
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(14i)  The  top  and  all  entrances  between  tlie  top 
and  bottom  of  every  working  or  pumping 
sbafb  shall  be  properly  fenced,  bnt  this  shall 
not  be  taken  to  forbid  the  temporary  re- 
moval of  the  fence  for  the  purpose  of  repairs 
or  other  operations,  if  proper  precautions 
are  used. 

(15)  Where  the  natural  strata  are  not  safe,  every 

working  or  pumping  shaft  shall  be  securely 
cased,  lined,  or  otherwise  made  secure. 

(16)  The  roof  and  sides  of  every  travelling  road 

and  working  place  shall  be  made  secure, 
and  a  person  shall  not,  unless  appointed  for 
the  purpose  of  exploring  or  repairing,  travel 
or  work  in  any  Such  travelling  road  or 
working  place  which  is  not  so  made  secure. 

(17)  Where  there  is  a  downcast  and  furnace  shaft, 

and  both  such  shafts  are  provided  with  ap- 
paratus in  use  for  raising  and  lowering 
persons,  every  person  employed  in  the  mine 
shall,  upon  giving  reasonable  notice,  have 
the  option  of  using  the  downcast  shaft. 

(18)  In  any  mine  which  is  usually  entered  by 

means  of  machinery,  a  competent  person 
of  such  age  as  prescribed  by  this  Act  shall 
be  appointed  for  the  purpose  of  working 
the  machinery  which  is  employed  in  lower- 
ing and  raising  persons  therein,  and  shall 
attend  for  the  said  purpose  during  the 
whole  time  that  any  person  is  below  ground 
in  the  mine. 

(19)  Every  working  shaft  used  for  the  pxirpose  of 
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drawing  minerals  or  for  the  lowering  or 
raising  of  persona  shall,  if  exceeding  fifty- 
yards  in  depth,  and  not  exempted  in  writing 
by  the  inspector  of  the  district,  be  provided 
with  guides  and  some  proper  means  of 
commnnicating  distinct  and  definite  signals 
from  the  bottom  of  the  shaft  and  from 
every  entrance  for  the  time  being  in  work 
between  the  surface  and  the  bottom  of  the 
shaft  to  the  surface,  and  from  the  surface 
to  the  bottom  of  the  shaft  and  to  every  en- 
trance for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft. 

(20)  A  sufficient  cover  overhead   shall  be  used  Cover  over- 

,         ,  .  .  .  .  head. 

when  lowermg  or  raismg  persons  in  every 
working  shaft,  except  where  it  is  worked 
by  a  windlass,  or  where  the  person  is  em- 
ployed  about  the  pump  or  some  work  of 
repair  in  the  shaft,  or  where  a  written  . 
exemption  is  given  by  the  inspector  of  the 
district. 

(21)  A  single  linked  chain  shall  not  be  used  for  Chains, 

lowering  or  raising  persons  in  any  working 
shaft  or  plane  except  for  the  short  coupling 
chain  attached  to  the  cage  or  load. 

(22)  There  shall  be  on  the  drum  of  every  machine  supping  of 

J    /.       T  .  .   .  ,    rope  on 

used  for  lowermg  or  raismg  persons  such  drum. 
flanges  or  horns,  and  also  if  the  drum  is 
conical,  such  other  appliances,  as  may  be 
sufficient  to  prevent  the  rope  from  slipping. 

(23)  There  shall   be  attached  to  every  machine  Break. 

worked    by  steam,  water,   or   i^eChanical 
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power  and  used  for  lowering  or  raising 
persons,  an  adequate  break,  and  also  a  proper 
indicator  (in  addition  to  any  mark  on  the 
rope)  which  shows  to  the  person  who  works 
the  machine  the  position  of  the  cage  or 
load  in  the  shaft. 

Fencing  (24)  Every  fly-wheel  and  all  exposed  and  dan- 

gerous  parts  of  the  machinery  nsed  m  or 
about  the  mine  shall  be  and  be  kept  securely 
fenced. 

Ganges  to         (25)  Every  steam  boiler  shall  be  provided  with  a 

boUersand  .  i  ^  i 

safety  valve.  proper  steam  gauge  and  water  gauge,  to 

show  respectively  the  pressure  of  steam  and 

the  height  of  water  in  the  boiler,  and  with 

a  proper  safety  valve. 

Barometer,        (26)  After  dangerous  gas  has  been  found  in  any 

^°-  mine,  a  barometer  and  thermometer  shall 

be  placed  above  ground  in  a  conspicuous 
position  near  the  entrance  to  the  mine. 
Wilful  (27)  No  person  shall  wilfully  damage,  or  without 

damage.  ^^^p^^  authority  remove  or  render  useless 

any  fence,  fencing,  casing,  lining,  guide, 
means  of  signalling,  signal,  cover,  chain, 
flange,  horn,  break,  indicator,  steam  gauge, 
water  gauge,  safety  valve,  or  other  appliance 
or  thing  provided  in  any  mine  in  compliance 
with  this  Act. 
Observance        (28)  Every  person  shall  observe  such  directions 

of  directions  w    * 

with  respect  to  working  as  may  be  given  to 
him  with  a  view  to  comply  with  this  Act 
or  the  special  rules. 
^'^ijyin-  (29)  A  competent  person  or  competent  persons 

mine. 
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who  sliall  be  appointed  for  the  purpose 
shall,  once  at  least  in  every  twenty-four 
hours,  examine  the  state  of  the  external 
parts  of  the  machinery,  and  the  state  of 
the  head  gear,  working  places,  levels,  planes, 
ropes,  chains,  and  other  works  of  the  mine 
which  are  in  actual  use,  and  once  at  least 
in  every  week  shall  examine  the  state  of 
the  shafts  by  which  persons  ascend  or  de« 
scend,  and  the  guides  or  conductors  therein, 
and  shall  make  a  true  report  of  the  result 
of  such  examination,  and  such  report  shall 
be  recorded  in  a  book  to  be  kept  at  the 
mine  for  the  purpose,  and  shall  be  signed 
by  the  person  who  made  the  same. 
(30)  The  persons  employed  in  a  mine  may  from  inspection 
time  to  time  appoint  two  of  their  number  behalf  of 
to  inspect  the  mine  at  their  own  cost,  and 
the  persons  so  appointed  shall  be  allowed, 
once  at  least  in  every  month,  accompanied, 
if  the  owner,  agent,  or  manager  of  the 
mine  thinks  fit,  by  himself  or  one  or  more 
officers  of  the  mine,  to  go  to  every  part  of 
the  mine,  and  to  inspect  the  shafts,  levels, 
planes,  working  places,  return  air-ways, 
ventilating  apparatus,  old  workings,  and 
machinery,  and  shall  be  afforded  by  the 
owner,  agent,  and  manager,  and  all  persons 
in  the  mine,  every  facility  for  the  purpose  of 
such  inspection,  and  shall  make  a  true  re- 
port of  the  result  of  such  inspection,  and 
such  report  shall  be  recorded  in  a  book  to 

[A  A] 
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be  kept  at  the  mine  for  the  purpose,  and 
shall  be  signed  bj  the  persons  who  made 
the  same. 
Books.  (31)  The  books  mentioned  in  this  section,  or  a 

cop7  thereof,  shall  be  kept  at  the  office  at 
the  mine,  and  any  inspector  under  this  Act, 
and  snjjperson.  employed  in  the  mine,  maj, 
at  all  reasonable  times,  inspect  and  take 
copies  of  and  extracts  from  any  sach  books. 
Every  person  who  contravenes  or  does  not  complj 
with  any  of  the  general  rules  in  this  section  shall  be 
gailty  of  an  offence  against  this  Act ;  and  in  the 
event  of  any  contravention  of  or  non-compliance 
with  any  of  the  said  general  rules  in  the  case  of  any 
mine  to  which  this  Act  applies,  by  any  person  whom- 
soever, being  proved,  the  owner,  agent,  and  manager 
shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his  power 
enforcing  the  said  rules  as  regulations  for  the  work, 
ing  of  the  mine,  to  prevent  such  contravention  or 
non-compliance. 
Speciairuiea.      Special  Bules, — 52.  There  shall  be  established  in 
every  mine  to  which  this  Act  applies   such  mles 
(referred  to  in  this  Act  as  special  rules)  for  the  con- 
duct and  guidance  of  the  persons   acting   in  the 
management  of  such  mine  or  employed  in  or  about 
the  same  as,  under  the  particular  state  and  circum- 
stances  of  such  mine,  may  appear  best  calculated  to 
prevent  dangerous  accidents,  and  to  provide  for  the 
safety  and  proper  discipline  of  the  persons  employed 
in  or  about  the  mine,  and  such  special  rules,  when 
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established,  sball  be  signed  by  the  inspector  who  is 
inspector  of  the  district  at  the  time  such  rales  are 
established,  and  shall  be  observed  in  and  about  every 
such  mine,  in  the  same  manner  as  if  they  were  enacted 
in  this  Act. 

If  any  person  who  is  boand  to  observe  the  special 
rales  established  for  any  mine  acts  in  contravention 
of  or  fails  to  comply  with  any  of  such  special  rales, 
he  shall  be  guilty  of  an  offence  against  this  Act,  and 
also  the  owner,  agent,  and  manager  of  such  mine, 
unless  he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his  power 
enforcing  the  said  rules  as  regulations  for  the  work- 
ing of  the  mine,  so  as  to  prevent  such  contravention 
or  non-compliance,  shall  each  be  guilty  of  an  offence 
against  this  Act. 

53.  The  owner,  agent,  or  manager  of  every  mine  Estabiish- 
to  which  this  Act  applies  shall  frame  and  transmit  special  rules. 
to  the  inspector  of  the  district,  for  approval  by  a 
Secretary  of  State,  special  rules  for  such  mine,  within 
three  months  after  the  commencement  of  this  Acl^ 
or  within  three  months  after  the  commencement  (if 
subsequent  to  the  commencement  of  this  Act)  of  any 
working  for  the  purpose  of  opening  a  new  mine,  or 
of  renewing  the  working  of  an  old  mine. 

The  proposed  special  rules,  together  with  a  printed 
notice  specifying  that  any  objection  to  such  rules  on 
the  ground  of  anything  contained  therein  or  omitted 
therefrom,  may  be  sent  by  any  of  the  persons  em- 
ployed in  the  mine  to  the  inspector  of  the  district,  at 
his  address,  stated  in  such  notice,  shall,  during  not 

less  than  two  weeks  before  such  rules  are  transmitted 
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to  the  inspector,  be  posted  np  in  like  manner  as  is 
provided  in  this  Act  respecting  the  publication  of 
special  roles  for  the  information  of  persons  employed 
in  the  mine,  and  a  certificate  that  such  rales  and 
notice  have  been  so  posted  np  shall  be  sent  to  the 
inspector  with  the  roles,  signed  by  the  person  send- 
ing the  same. 

If  the  roles  are  not  objected  to  by  the  Secretary 
of  State  within  forty  days  after  their  receipt  by  the 
inspector,  they  shall  be  established. 
Secretary  of  54,  If  the  Secretary  of  State  is  of  opinion  that  the 
object  to  proposed  special  roles  so  transmitted,  or  any  of  them, 
do  not  sufficiently  provide  for  the  prevention  of  dan- 
geroos  accidents  in  the  mine,  or  for  the  safety  of  the 
persons  employed  in  or  aboot  the  mine,  or  are  un- 
reasonable, he  may,  within  forty  days  after  the  roles 
are  received  by  the  inspector,  object  to  the  roles,  and 
propose  to  the  owner,  agent,  or  manager  in  writing 
any  modifications  in  the  roles  by  way  of  either  omis- 
sion, alteration,  sobstitotion,  or  addition. 

K  the  owner,  agent,  or  manager  does  not  within 
twenty  days  after  the  modifications  proposed  by 
the  Secretary  of  State  are  received  by  him,  object  in 
writing  to  them,  the  proposed  special  roles,  with  such 
modifications,  shall  be  established. 

If  the  owner,  agent,  or  manager  sends  his  objection 
in  writing  within  the  said  twenty  days  to  the  Secre- 
tary of  State,  the  matter  shall  be  referred  to  arbitra- 
tion, and  the  date  of  the  receipt  of  soch  objection  by 
the  Secretary  of  State  shall  be  deemed  to  be  the  date 
of  the  reference,  and  the  roles  shall  be  established  as 
settled  by  an  award  on  arbitration. 
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55.  After  special  rules  are  established  nnder  this  Amendment 
Act  in  any  mine,  the  owner,  agent,  or  .manager  of  rules. 
such  mine  may  from  time  to  time  propose  in  writing 

to  the  inspector  of , the  district,  for  the  approval  of 
a  Secretary  of  State,  any  amendment  of  such  rules  or 
any  new  special  rules,  and  the  provisions  of  this  Act 
with  respect  to  the  original  special  rules  shall  apply 
to  all  such  amendments  and  new  rules  in  like  manner, 
as  near  as  may  be,  as  they  apply  to  the  original  rules. 
A  Secretary  of  State  may  from  time  to  time  pro- 
pose in  writing  to  the  owner,  agent,  or  manager  of 
the  mine  any  new  special  rules,  or  any  amendment  to 
the  special  rules,  and  the  provisions  of  this  Act  with 
respect  to  a  proposal  of  a  Secretary  of  State  for 
modifying  the  special  rules  transmitted  by  the  owner, 
agent,  or  manager  of  a  mine  shall  apply  to  all  such 
new  special  rules  and  amendments  in  like  manner,  as 
near  as  may  be,  as  they  apply  to  such  proposal. 

56.  If  the  owner,  agent,  or  manager  of  any  mine  to  As  to  false 
which  this  Act  applies  makes  any  false  statement  with  Lid  neg?ect 
respect  to  the  posting  up  of  the  rules  and  notices,  he  ^onc?™^^* 
shall  be  guilty  of  an  offence  against  this  Act,  and  if  ^^l^  ^^ 
special  rules  for  any  mine  are  not  transmitted  within  i^pectoJ^- 
the  time  limited  by  this  Act  to  the  inspector  for  the 
approval  of  a  Secretary  of  State,  the  owner,  agent,  and 
manager  of  such  mine  shall  each  be  gnilty  of  an 
offence  against  this  Act,  unless  he  prove  that  he  had 

taken  all  reasonable  means,  by  enforcing  to  the  best 
of  his  power  the  provisions  of  this  section,  to  secure 
the  transmission  of  such  rules. 

57.  For  the  purpose  of  making  known  the  special  Pnbiication 
rules  and  the  provisions  of  this  Act  to  all  persons  em-  rnies. 
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ployed  in  and  about  each  mine  to  wbicli  this  Act 
applies,  an  abstract  of  the  Act  supplied,  on  the  appli- 
cation of  the  owner,  agent,  or  manager  of  the  mine, 
by  the  inspector  of  the  district  o^  behalf  of  a  Secre- 
tary of  State,  and  an  entire  copy  of  the  special  rules 
shall  be  published  as  follows : 

(1)  The  owner,  agent,  or  manager  of  such  mine 

shall  cause  such  abstract  and  rules,  with  tie 
name  and  address  of  the  inspector  of  the 
district,  and  the  name  of  the  owner  or  agent 
and  of  the  manager  appended  thereto,  to  be 
posted  up  in  legible  characters,  in  some  con- 
spicuous place  at  or  near  the  mine,  where 
they  may  be  conveniently  read  by  the 
persons  employed ;  and  so  often  as  the  same 
become  defaced,  obliterated,  or  destroyed, 
shall  cause  them  to  be  renewed  with  all 
reasonable  despatch : 

(2)  The  owner,  agent,  or  manager  shall  supply  a 

printed  copy  of  the  abstract  and  the  special 
rules  gratis  to  each  person  employed  in  or 
about  the  mine  who  applies  for  such  copy  at 
the  office  at  which  the  persons  immediately 
employed  by  such  owner,  agent,  or  manager 
are  paid : 

(3)  Every  copy  of  the  special  rules  shall  be  kept 

distinct  from  any  rules  which  depend  only 
on  the  contract  between  the  employer  and 
employed. 
In  the  event  of  any  non-compliance  with  the  pro- 
vision of  this  section  by  any  person  whomsoever,  the 
o  wner,  agent,  and  manager  shall  each  be  guilty  of  an 
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offence  against  this  Act ;  but  the  owner,  agent,  or 
manager  of  sach  mine  shall  not  be  deemed  gniltj  if 
he  prove  that  he  had  taken  all  reasonable  means,  hj 
enforcing  to  the  best  of  his  power  the  observance  of 
this  section,  to  prevent  such  non-compliance. 

58.  Every  person  who  pulls  down,  injures,  or  de-  Defacing 
faces  any  proposed  special  rules,  notice,  abstract,  or  °°**^*®- 
special  rules  when  posted  up  in  pursuance  of  the  pro- 
visions of  this  Act  with  respect  to  special  rules,  or  . 

any  notice  posted  up  in  pursuance  of  the  special  rules, 
shall  be  guilty  of  an  offence  against  this  Act. 

59.  An  inspector  under  this  Act  shall,  when  re-  oertified 
quired,  certify  a  copy  which  is  shown  to  his  satisfac-  ^^i^/ruies 
tion  to  be  a  true  copy  of  any  special  rules,  which  for  ^Senoe. 
the  time  being  are  established  under  this  Act  in  any 

mine,  and  a  copy  so  certified  shall  be  evidence  (but 
not  to  the  exclusion  of  other  proof)  of  such  special 
rales  and  of  the  fact  that  they  are  duly  established 
under  this  Act  and  have  been  signed  by  the  inspector. 


PART  IIL 
Su]jplement(d, 


Penalties, — 60.  Every  person  employed  in  or  about  pem^cy  for 
a  mine,  other  than  an  owner,  agent,  or  manager,  who  SgaSw?Act, 
is  guilty  of  any  act  or  omission  which  in  the  case  of 
an  owner,  agent,  or  manager  would  be  an  offence 
against  this  Act,  shall  be  deemed  to  be  guilty  of  an 
offence  against  this  Act. 
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«  Every  person  who  is  guilty  of  an  offence  against 
this  Act  shall  be  liable  to  a  penalty  not  exceeding,  if 
he  is  an  owner,  agent,  or  manager,  twenty  pounds, 
and  if  he  is  any  other  person,  two  pounds,  for  each 
offence ; .  and  if  the  inspector  has  given  written 
notice  of  any  such  offence,  to  a  further  penalty  not 
exceeding  one  pound  for  every  day  after  such  notice 
that  such  offence  continues  to  be  committed. 
Imprison-         61.  Where  a  person  who  is  an  owner,  aorent,  or 

mentfor  ^  i         j    .  u    T  • 

-Aiiiui  manager  of,  or  a  person  employed  m  or  about  a  mme 
endangering  is  guilty  of  any  offcncc  against  this  Act  which,  in 
the  opinion  of  the  court  that  tries  the  case,  is  one 
which  was  reasonably  calculated  to  endanger  the 
safety  of  the  peraons  employed  in  or  about  the  mine, 
or  to  cause  serious  personal  injury  to  any  of  such 
persons,  or  to  cause  a  dangerous  accident,  and  was 
committed  wil6illy  by  the  personal  act,  personal 
default,  or  personal  negligence  of  the  person  accused, 
such  person  shall  be  liable,  if  the  court  is  of  opinion 
that  a  pecuniary  penalty  will  not  meet  the  circum- 
stances of  the  case,  to  imprisonment,  with  or  without 
hard  labour,  for  a  period  not  exceeding  three  months. 
If  any  person  feel  aggrieved  by  any  conviction 
made  by  a  court  of-  summary  jurisdiction  on  de- 
termining any  information  under  this  Act,  by  which 
conviction  imprisonment  is  adjudged  in  pursuance  of 
this  section,  or  by  which  conviction  the  sum  adjudged 
to  be  paid  amounts  to  or  exceeds  half  the  maximum 
penalty,  the  person  so  aggrieved  may  appeal  there- 
from, subject  to  the  conditions  and  regulations  fol* 
lowing : 

(1)  The  appeal  shall  be  made  to  the  next  court  of 
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general  or  quarter  sessions  for  tlie  county, 
division,  or  place  in  which  the  canse  of  ap- 
peal has  arisen,  holden  not  less  than  twenty- 
one  days  after  the  decision  of  the  court  from 
which  the  appeal  is  made  : 

(2)  The  appellant  shall,  within  seven  days  after 
the  cause  of  appeal  has  arisen,  give  notice  to 
the  other  party  and  to  the  court  of  summary 
jurisdiction  of  his  intention  to  appeal,  and 
of  the  ground  thereof: 

(«5)  The  appellant  shall,  immediately  afber  such 
notice,  enter  into  a  reoognizance  before  a 
justice  of  the  peace,  with  two  sufficient 
sureties,  conditioned  personally  to  try  such 
appeal,  and  to  abide  the  judgment  of  the 
court  thereon,  and  to  pay  such  costs  as  may 
be  awarded  by  the  court,  or  give  such  other 
security  by  deposit  of  money  or  otherwise 
as  the  justice  may  allow  : 

(4)  The  justice  may,  if  he  think  fit,  on  the  appel- 

lant  entering  into  such  recognizance  or 
giving  such  other  security  as  aforesaid, 
release  him  from  custody  : 

(5)  The  court  of  appeal  may  adjourn  the  appeal, 

and  upon  the  hearing  thereof  they  may 
confirm,  reverse,  or  modify  the  decision  of 
the  court  of  summary  jurisdiction,  or  re- 
mit the  matter  to  the  court  of  summary  * 
jurisdiction  with  the  opinion  of  the  court  of 
appeal  thereon,  or  make  such  other  order 
in  the  matter  as  the  court  thinks  just; 
The  court  of  appeal  may  also  make  such 
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order  as  to  costs  to  be  paid  bj  either  party 
as  the  court  thinks  just. 
Provided  that  in  Scotland — 

(1)  This  section  shall  not  apply  to  any  conyiction 

made  by  a  sheriff: 

(2)  The  term  "  entering  into  a  recognizance  before 

a  justice  of  the  peace  "  shall  mean  finding 
caution  with  the  clerk  of  the  justices  of  the 
peace  to  the  satisfaction  of  a  justice  of  the 
peace,  and  the  term  "  recognizance  "  shall 
mean  a  bond  of  caution : 

(3)  In   Scotland  it  shall  be  competent   to  any 

person  so  empowered  to  appeal  by  this 
section,  to  appeal  against  a  conyiction  by 
a  sheriff  to  the  next  circuit  court,  or  where 
there  are  no  circuit  courts  to  the  high  court 
of  justiciary  at  Edinburgh,  in  the  manner 
prescribed  by  such  of  the  provisions  of  the 
Act  of  the  twentieth  year  of  the  reign  of 
King  George  the  Second,  chapter  forty- 
three,  and  any  Acts  amending  the  same,  as 
relate  to  appeals  in  matters  criminal,  and 
by  and  under  the  rules,  limitations,  con- 
ditions, and  restrictions  contained  in  the 
said  provisions. 
Summary  62.  All  offences  under  this  Act  not  declared  to  be 

foroffenc^,  misdemcauours,  and  all  penalties  under   this    Act, 
penaitie8,&c«  ^j^^  all  money  and  costs  by  this  Act  directed   to 

be  recovered  as  penalties,  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary 
Jurisdiction  Acts  before  a  court  of  summary  juris- 
diction. 

Proceedings  for  the  removal  of  a  check  weigher 
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shall  be  deemed  to  be  a  matter  on  which  a  court  of 
sammaiy  jurisdiction  has  authority  by  law  to  make 
an.  order  in  pursuance  of  the  Summary  Jurisdiction 
Acts,  and  summary  orders  under  this  Act  may  be 
made  on  complaint  before  a  court  of  summary  juris- 
diction in  manner  provided  by  the  Summary  Juris- 
diction Acts. 

The   "Court  of    Summary  Jurisdiction,"    when 
hearing  and  determining  an  information  or 
complaint,  shall  be  constituted — 
(a)  In  England,  either  of  two  or  more  justices 
of  the  peace  in  petty  sessions  sitting  at  a 
place  appointed  for  holding  petty  sessions, 
or  of  some  magistrate  or  officer  for  the 
time  being  empowered  by  law  to  do  alone 
any  act  authorised  to  be  done  by  more 
than  one  justice  of  the  peace  and  sitting 
alone  or  with  others  at  some  court  or 
other  place  appointed  for  the  administra- 
tion of  justice;  or, 
(5)  In  Scotland,  of  two  or  more  justices  of  the 
peace  sitting  as  judges  in  a  justice  of  the 
peace  court,  or  of  the  sheriff"  or  some 
other  magistrate  or  officer  for  the  time 
being  empowered  by  law  to  do  alone  any 
act  authorised  to  be  done  by  more  than 
one  justice  of  the  peace,  and  sitting  alone 
or  with  others  at  some  court  or  other 
place  appointed  for  the  administration  of 
justice;  or, 
(c)  In    Ireland,    within  the   police  district  of 
Dublin  metropolis,  of  one  of  the  divisional 
justices  of  that  district  sitting  at  a  police 
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court  within  the  district,  and  elsewhere 
of  two  or  more  justices  of  the  peace  sitting 
in  petty  sessions  at  a  place  appointed  for 
holding  petty  sessions. 
G«neraipro-      63.  In  every  part  of  the  United  Kingdom  the 

visions  &s  to 

summary      following  provisions  shall  have  eflPect : 

(1)  Any  complaint  or  information  made  or  laid  m 

pursuance  of  this  Act  shall  be  made  or  laid 
within  three  months  from  the  time  when 
the  matter  of  such  complaint  or  information 
respectively  arose : 

(2)  The  description  of  any  offence  under  this  Act 

in  the  words  of  this  Act  shall  be  sufficient 
in  law : 

(3)  Any  exception,  exemption,  proviso,  excuse,  or 

qualification,  whether  it  does  or  not  accom- 
pany the  description  of  the  offence  in  this 
Act,  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  n^atived  in  the 
information,  and  if  so  specified  or  negatived, 
no  proof  in  relation  to  the  matters  so 
specified  or  negatived  shall  be  required  on 
the  part  of  the  informant : 

(4)  The  owner,   agent,  or  manager  may,  if  he 

think  fit,  be  sworn  and  examined  as  an 
ordinary  witness  in  the  case  where  he  is 
charged  in  respect  of  any  contravention  or 
non-compliance  by  another  person : 

(5)  The  court  shall,  if  required  by  either  party, 

cause  minutes  of  the  evidence  to  be  taken 
and  preserved : 

(6)  A  court  of  summary  jurisdiction  shall  not  im- 

pose  a  penalty  under  this  Act  exceeding 
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fifty  pounds,  but  any  sucli  court  may  im- 
pose that  or  any  less  penalty  for  any  one 
offence,  notwithstanding  the  offence  involves 
a  penalty  of  higher  amount. 

64.  Ko  prosecution  shall  be  instituted  against  the  Prosecntioii 

J.  Jf  •         X  I.'  u  x-U'     '^r offences. 

owner,  agent,  or  manager  of  a  mme  to  which  this 
Act  applies  for  any  offence  under  this  Act  which  can 
be  prosecuted  before  a  court  of  summary  jurisdiction, 
except  by  an  inspector  or  with  the  consent  in  writing 
of  a  Secretary  of  State :  and  in  the  case  of  any 
offence  of  which  the  owner,  agent,  or  manager  of  a 
mine  is  not  guilty  if  he  proves  that  he  had  taken  all 
reasonable  means  to  prevent  the  commission  thereof, 
an  inspector  shall  not  institute  any  prosecution 
against  such  owner,  agent,  or  manager,  if  satisfied 
that  he  had  taken  such  reasonable  means  as  afore- 
said. 

65.  In   Scotland  the  following    provisions   shall  summary 

,  xr    X  proceedings 

nave  enect :  for  offences 

(1)  All   jurisdictions,    powers,    and    authorities  ^  ^^^^^^ 

necessary  for  the  court  of  summary  juris- 
diction under  this  Act  are  hereby  conferred 
on  that  court : 

(2)  Every  person  found  liable  under  this  Act  by 

a  court  of  summary  jurisdiction  in  any 
penalty,  or  to  pay  any  money  pr  costs  by 
this  Act  directed  to  be  recovered  as  penal- 
ties, shall  be  liable  in  default  of  immediate 
payment  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  and  the  conviction 
and  warrant  may  be  in  the  foim  of  No.  3 
of  Schedule  K.  of  the  Summary  Procedure 
Act,  1864 : 


[866]  INSPECTION  OP  COLLIERIES, 

(3)  In    Scotland    any    penalty    exceeding     fifty 
pounds  shall  be  recovered  and  enforced  in 
the  same  manner  in  which  any  penalty  due 
to  Her  Majesty  under  any  Act  of  Parliament 
may  be  recovered  and  enforced. 
Penons  not       66.  Nothing  in  this  Act  shall  prevent  any  person 
ished  t\<'ioe    from  being  indicted  or  liable  under  any  other  Act  or 
offence.        Otherwise  to  any  other  or  higher  penalty  or  punish- 
ment than  is  provided  for  any  offence  by  this  Act, 
so  that  no  person  be  punished  twice  for  the  same 
offence. 

If  the  court  before  whom  a  person  is  charged  with 

an  offence  under  this  Act  think  that   proceedings 

ought  to  be  taken  against  such  person   for  such 

offence  under  any  other  Act  or  otherwise,  the  court 

may  adjourn  the  csuse  to  enable  such  proceedings  to 

be  taken. 

Owner  of  67.  A  person  who  is  the  owner,  agent,  or  manager 

not  to  act  as  of  any  mine  to  which  this  Act  applies,  or  the  father, 

in  proceed-'  SOU,  or  brother  of  such  owner,  agent,  or  manager, 

ings  under       in  i  t  n  t* 

this  Act.  shall  not  act  as  a  court  or  member  of  a  court  of  snm- 
maiy  jurisdiction  in  respect  of  any  offence  under  this 
Act. 

Application  68.  Where  a  penalty  is  imposed  under  this  Act 
^'  for  neglecting  to  send  a  notice  of  any  explosion  or 
accident  or  for  any  offence  against  this  Act  which 
has  occasioned  loss  of  life  or  personal  injury,  a  Secre- 
tary of  State  may  (if  he  think  fit)  direct  such  penalty 
to  be  paid  to  or  distributed  among  the  persons 
injured,  and  the  relatives  of  any  persons  whose  death 
may  have  been  occasioned  by  such  explosion  ^  acci- 
dent, or  offence,  or  among  some  of  them. 
Provided  that — 
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(1)  Sucli  persons  did  not  in  his  opinion  occasion 

or  contribute  to  occasion  the  explosion  or 
accident,  and  did  not  commit  and  were  not 
parties  to  committing  the  offence : 

(2)  The  fact  of  snch  payment  or  distribution  shall 

not  in  any  way  affect  or  be  receivable  as 

evidence  in  any  legal  proceeding  relative  to 

or  consequential  on  such  explosion,  accident, 

or  offence. 

Save  as  aforesaid,  all  penalties  imposed  in  pursuance 

of  this  Act  shall  be  paid  into  the  receipt  of  Her 

Majesty's  Exchequer,  and  shall  be  carried  to  the 

Consolidated  Fund. 

In  Ireland  all  penalties  imposed  and  recovered 
under  this  Act  shall  be  applied  in  manner  directed 
by  the  Fines  Act  (Ireland),  1851,  and  any  Act 
amending  the  same. 

69.  The  owner,   occupier,   or  manager  of  every  Return  as  in 
mine  shall  on  the  first  of  January  every  year,  and  at  ^"^'J^^ 
any  other  time  when  required  by  the  Secretary  of  SiSS^?'  °^ 
State*,  send  to  the  inspector  of  his  district  a  return  of 
facts  relating  to  his  mine  in  the  form  given  in  Sche- 
dule Four. 

Miscellaneous. — 70.  If  any  question  arises  whether  Aa  to  ques- 
a  mine  is  a  mine  to  which  this  Act  or  the  Metallife-  a  mine  is  a 

mine  under 

reus  Mines  Regulation  Act,  1872,  applies,  such  ques-  this  Act. 
tion  shall  be  referred  to  a  Secretary  of  State,  whose 
decision  thereon  shall  be  final. 

71.  All  notices  under  this  Act  shall  be  in  writing  Notioes  may 
or  print,  or  partly  in  writing  and  partly  m  print,  post. 
and  all  notices  and  documents  required  by  this  Act 
to  be  served  or  sent  by  or  to  an  inspector  may  be 
either  delivered  personally,  or  served  and  sent  by 
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post  by  a  prepaid  letter,  and  if  served  or  sent  by 
post  shall  be  deemed  to  have  been  served  and  re- 
ceived respectively  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  the  ordinary 
course  of  post,  and  in  proving  snch  service  or  send- 
ing it  shall  be  sufficient  to  prove  that  the  letter  con- 
taining the  notice  was  properly  addressed  and  put 

tervoB,  72.  In  this    Act,   unless   the    context  otherwise 

requires, — 

The  term  "  mine  '*  includes  every  shafb  in  the 
course  of  being  sunk,  and  every  level  and  in- 
clined plane  in  the  course  of  being  driven  for 
commencing  or  opening  any  mine,  or  for  search- 
ing for  or  proving  minerals,  and  all  the  shafts, 
levels,  planes,  works,  machinery,  tramways,  and 
sidings,  both  below  ground  and  above  ground,  in 
and  adjacent  to  a  mine  and  any  such  shaft,  level, 
and  inclined  plane,  and  belonging  to  the  mine : 

The  term  "  shaft  "  includes  pit : 

The  term  "  plan  "  includes  a  map  and  section,  and 
a  correct  copy  or  tracing  of  any  original  plan  as 
so  defined : 

The  term  "  owner,"  when  used  in  relation  to  any 
mine,  means  any  person  or  body  corporate  who 
is  the  immediate  proprietor,  or  lessee,  or  occupier 
of  any  mine,  or  of  any  part  thereof,  and  does  not 
include  a  person  or  body  corporate  who  merely 
receives  a  royalty,  rent,  or  fine  from  a  mine,  or 
is  merely  the  proprietor  of  a  mine  subject  to 
any  lease,  grant,  or  license  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil,  and 
not  interested  in  the  minerals  of  the  mine ;  but 
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any  contractor  for  the  working  of  any  mine  or 
any  part  thereof  shall  be  subject  to  this  Act  in 
like  manner  as  if  he  were  an  owner,  but  so  as 
not  to  exempt  the  owner  from  any  liability : 
The  term  "  agent,"  when  used  in  relation  to  any 
mine,  means  any  person  having,  on  behalf  of  the 
owner,  care  or  direction  of  any  mine,  or  of  any 
part  thereof,  and  superior  to  a  manager  appointed 
in  pursuance  of  this  Act : 
The  term  "  Secretary  of  State  "  means  one  of  Her 

Majesty's  Principal  Secretaries  of  State : 
The  term  "  child  "  means  a  child  under  the  age 

of  thirteen  years : 
The  term  "young  person"  means  a  person  of  the 
age  of  thirteen  years  and  under  the  age  of  six- 
teen years : 
The  term  "  woman  "  means  a  female  of  the  age  of 

sixteen  years  and  upwards : 
The  term  "  Summary  Jurisdiction  Acts  "  means  as 
ibllows : 

As  to  England,  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  the  reign  of  Her 
present  Majesty,  chapter  forty-three,  intituled 
"  An  Act  to  facilitate  the  performance  of  the 
duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to 
summary  convictions  and  orders,"  and  any 
Acts  amending  the  same  : 
As  to  Scotland,  "  The  Summary  Procedure  Act, 

1864 : " 
As  to  Ireland,  within  the  police  district  of  Dublin 
metropoliSi  the  Acts  regulating  the   powers 
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and  duties  of  justices  of  the  peace  for  such 
district,  or  of  the  police  of  such  district,  and 
elsewhere,  "  The  Petty  Sessions  (Ireland)  Act, 
1851,"  and  any  Act  amending  the  same : 
The  term  "  Court  of  Summary  Jurisdiction' '  means— 
In  England  and  Ireland,  any  justice  or  justices 
of  the  peace,  metropolitan  police  magistrate, 
stipendiary  or  other  magistrate,  or  officer,  by 
whatever  name  called,  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Acts  or 
any  Acts  therein  referred  to : 
In  Scotland,  any  justice  or  justices  of  the  peace, 
sheriff,  or  other  magistrate,  to  the  proceedings 
before  whom  for  the  trial  or  prosecution  of  ary 
offence,  or  for  the  recovery  of  any  penalty  under 
any  Act  of  Parliament,  the  provisions  of  the 
Summary  Jurisdiction  Acts  may  be  applied, 
ori^to''''       73-  '^  *^®  appHcation  of  this  Act  to  Scotland- 
Scotland.  (1)  Tiie  term  "Attorney  General "  means  the  Lord 

Advocate : 

(2)  The  term  "  injunction  '*  means  interdict : 

(3)  The   term   "misdemeanour"  means    "crime 

and  offence:" 

(4)  The    term    "chairman    of   quarter  sessions" 

means  the  sheriff  of  the  county : 

(5)  The  term  "  sheriff  "  includes  sheriff  substitute : 

(6)  The  term  "attending  on  subpoena  before  a  court 

of  record  "  means  attending  on  citation  the 
Com't  of  Justiciary : 

(7)  The  Queen's  and  Lord  Treasurer's  Remem- 

brancer shall  perform  the  duties  of  a  master 
of  one  of  the  superior  courts  under  this  Act : 
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(8)  The  term  "  stipendiary  magistrate  "  means  a 

sheriff  or  sheriff  substitute : 

(9)  Notices  of  explosions,  accidents,  loss  of  life,  or 

personal  injury  shall  be  deemed  to  be  sent 
to  the  inspector  of  the  district  on  behalf  of 
the  Lord  Adyocate : 

(10)  Section  sixteen  of  "  The  Public  Health  (Scot- 

land)  Act,  1867,"  shall  be  substituted  for 
*'  section  eight  of  the  Nuisances  Removal  Act . 
for  England,  1855,  as  amended  and  extended 
by  the  Sanitary  Act,  1866." 

74.  The  persons  who  at  the  commencement  of  this  Existing 
Act  are  acting  as  inspectors  under  the  Acts  hereby  SSinife"  ^ 
repealed  shall  continue  to  act  in  the  same  manner  as  ^  *^*' 

if  they  had  been  appointed  under  this  Act. 

75.  The  special  rules  which  at  the  commencement  continuance 
of  this  Act  are  in  force  under  any  Act  hereby  repealed  g^S^rokB. 
in  any  mine  to  which  this  Act  applies  shall  continue 

to  be  the  special  rules  in  such  mine  until  special  rules 
are  established  under  this  Act  for  such  mine,  and 
while  they  so  continue  shall  be  of  the  same  force  as  if 
bhey  were  established  under  this  Act. 

76.  Tte  Acts  described  in  Schedule  Three  to  this  Repeat  ot 
Act  are  hereby  repealed  to  the  extent  in  the  third  t^i^i^ 
column  of  that  Schedule  mentioned.  ^^'^*^- 

Provided  that  this  repeal  shall  not  affect  anything 
lone  or  suffered  before  the  commencement  of  this 
^ct,  and  all  offences  conmiitted  and  penalties  incurred 
>efore  the  commencement  of  this  Act  may  be  punished 
ind  recovered  in  the  same  manner  as  if  this  Act  had 

not  passed. 
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SCHEDULES. 


SCHEDULE  ONE. 

Table  of  maximum  Fees  to  be  paid  in  respect  of  Certificates  of 

Managers  of  Mines. 

By  fSn  applicant  for  examination       -        -  Two  pounds. 

By  applicant  for  certificate  of  service  for  1^  -p.       y,-]r  «« 

registration          -        -        -        -j  lesi  ings. 

Eor  copy  of  certificate      -        -        -        -  Five  shillings. 


SCHEDULE  TWO. 
Proceedings  of  Board  for  Examinations. 

1 .  The  board  shall  meet  for  the  despatch  of  business,  and 
shall  from  time  to  time  make  such  regulations  with  respect  to 
the  summoning,  notice,  place,  management,  and  adjournment  oi 
such  meetings,  and  generally  with  respect  to  the  transaction 
and  management  of  business,  including  the  quorum  at  meetings 
of  the  board,  as  they  think  fit,  subject  to  the  following  con- 
ditions : — 

(a)  The  first  meeting  shall  be  summoned  by  the  inspector  of 

the  district,  and  shall  be  held  on  such  day  as  may  be 
fixed  by  a  Secretary  of  State ; 

(b)  An  extraordinary  meeting  may  be  held  at  any  time  on 

the  written  requisition  of  three  members  of  the  board 
addressed  to  the  chairman  ; 

(c)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not 

less  than  three  members; 

(d)  Every  question  shall  be  decided  by  a  majority  of  votes  of 

the  members  present  and  voting  on  that  question ; 

(e)  The  names  of  the    members  present,  as  well  as  those 

voting  upon  each  question,  shall  be  recorded ; 

(f)  Ko  business  shall  be  transacted  unless  notice  in  writing 

of  such  business  has  been  sent  to  every  member  of  the 
board  seven  days  at  least  before  the  meeting. 

2.  The  board  shall  from  time  to  time  appoint  some  person  to 

be  chairman,  and  one  other  person  to  be  vice-oiainoftn. 
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3.  If  at  any  meeting  the  chairman  is  not  present  at  the  time 
appointed  for  holding  the  same,  the  vice-chairman  shall  be  the 
chairman  of  the  meeting,  and  if  neither  the  chairman  nor  vice- 
chairman  shall  be  present,  then  the  members  present  shall 
choose  some  one  of  their  number  to  be  chairman  of  such 
meeting. 

4.  In  case  of  an  equality  of  votes  at  any  meeting,  the  chair- 
man for  the  time  being  of  such  meeting  shall  have  a  second  or 
casting  vote. 

5«  The  appointment  of  an  examiner  may  be  made  by  a 
minute  of  the  board  signed  by  the  chairman. 

6.  The  board  shall  keep  minutes  of  their  proceedings,  which 
may  be  inspected  or  copied  by  a  Secretary  of  State,  or  any  per- 
son authorised  by  him  to  inspect  or  copy  the  same. 


SCHKDULE  THEEE. 


Date  of  Act. 

Title  of  Act. 

Extent  of  Eepeal. 

6  &  6  Vict.  c.  99. 

An  Act  to   prohibit 

The  whole  Act  so  far 

the  employment  of 

as  it  relates  to  mines 

women  and  girls  in 

to  which  this  Act 

mines  and  collieries, 

applies. 

to  regulate  the  em- 

ployment  of  boys, 

and  to  make  other 

provisions   relating 

to  persons  working 

therein. 

23  &  24  Vict.  c.  161. 

An  Act  for  the  regu- 

Sections one  to  five. 

lation  and  inspec- 

both  inclusive,  so 

tion  of  mines. 

far  as   they  relate 
to  mines  to  which 
this    Act    applies, 
and  the  residue  of 
the  Act  entirely. 

26  &  26  Vict  c.  79. 

An  Act  to  amend  the 

The  whole  Act, 

law  relating  to  coal 

■ 

mines. 
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APPENDIX, 


No.  I. 


The  following  lease  of  a  colliery  has  been  drawn  as 
simply  and  briefly  as  the  nature  of  the  transaction 
will  permit  The  repetition  of  the  words  "  heirs  and 
assigns,  executors/'  &c.,  is  dispensed  with  by  a  clause 
at  the  end,  which  is  adopted  from  a  form  used  by  the 
Ecclesiastical  Commissioners. 

This  Indenture  made  the  day  of  One 

thousand  eight  hundred  and  sixty-one,  between 
John  Wilson  of  ,  ^<1<;  hereinafter  called  the 

lessor,  of  the  one  part,  and  James  Jones  of  , 

gentleman,  hereinafter    called    the    lessee,    of   the 
other  part.    Witnesseth  that  the  said  lessor  doth 
hereby  demise  unto  the  said  lessee  all  that  colliery,  Demise  to 
coal  mine,  and  seams  of  coal,  whether  previously  ^®^^' 
worked  or  not,  known  by  the  name  of  the 

Colliery,  in  the  county  of  G ,  within  and  under 

the  lands  of  the  said  lessor,  situate  in  the  parish  of 
,  and  containing  acres,  or  thereabouts, 

a  plan  of  whifth  is  annexed  to  this  indenture,  and 
which  said  colliery  was  lately  in  the  occupation  of 
Messrs.  ,  together  with  the  colliers'  houses  U 

and  other  houses  and  buildings  belonging  to  and 
used  with  the  said  colliery ;  and  all  engines,  gins, 
engine-houses^  lodges,  staiths,  spouts,  boilers,  cylin- 
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Description 
of  property. 


Powo^to 

lessee. 


Ground- 
room,  and 
heap-room, 


Exception  of 
right  of  way. 


ders,  pump?^  waggon,  waggon-ways,  rails,  sleepers, 
and  all  other  appurtenances  whatsoever  to  the  said 
colliery  in  any  wise  belonging,  and  now  or  hereto- 
fore commonly  known  as  part  thereof,  with  liberty 
to  nse  the  present,  and  sink  new  pits,  drifts,  trenches, 
grooves,  wateivgates,  water-courses,  and  other  works, 
and  lay  and  repair  any  new  or  other  waggon- ways,  bye- 
ways,  and  side-ways,  in,  over,  and  along  any  of  the 
said  lands,  and  to  use  and  repair  the  present,  and 
make  new  staiths  on  such  lands  for  the  winning  and 
working,  depositing,  vending,  leading,  and  carrying 
on  the  said  colliery  and  the  coals  thereof,  and  also 
to  use  those  portions  of  the  said  lands  which  are 
coloured  yellow  on  the  said  plan,  containing  acres 
or  thereabouts,  for  ground-room,  heap-room,  and 
pit-room  for  laying  and  placing  the  coal,  stone, 
earth,  rubbish  and  other  substances  which  shall 
during  the  term  be  gotten  out  of  the  colliery,  mines, 
and  seams  of  coal  hereby  demised,  and  also  any 
additional  land  comprised  within  the  said  plan,  which 
may  during  the  term  be  required  by  the  said  lessee 
for  the  purposes  aforesaid,  such  additional  land  to 
be  marked  out  and  appropriated,  both  as  to  situation 
and  quantity,  by  the  said  lessee,  and  the  said  lessor 
or  their  mineral  agents  respectively,  after  fourteen 
days*  notice  by  the  said  lessee  to  the  said  lessor  of 
such  requirement,  and  to  use  the  present,  and  make 
new  steam  and  other  engines  for  the  purpose  afore- 
said; also  to  use  the  present  and  build  such  other 
houses,  hovels,  and  lodges  upon  such  parts  of  the  land 
under  which  the  said  coal  mines  or  seams  are  situate 
as  the  said  lessee  shall  think  most  ^convenient  for 
the  workman  to  be  therein  employed.  Except  and 
reserved  unto  the  said  lessor  and  his  servants,  and 
the  tenants  for  the  time  being,  of  the  lands  over 
which  way-leave  is  hereby  granted,  and  to  the 
tenants  and  occupiers  of  the  lands  under  which  the 
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said  coal  mine  or  seams  of  coal  are  situate,  and  over 
which  way-leave  is  hereby  granted,  liberty  and  pas- 
sage over  and  along  aU  the  ways  hereby  granted 
with  waggons,  horses,  and  other  animals,  and  for 
workmen  for  all  purposes  of  husbandry,  doing  as 
little  damage  as  may  be,  and  without  making  com- 
pensation. To  Hold  the  said  colliery,  coal  mine,  and  Habendum, 
seams  of  coal,  and  all  the  other  premises  and  appur- 
tenances hereinbefore  demised  and  described  unto 
the  said  James  Jones,  for  the  term  of  years 

from  the  day  of  now  last  past.    Yield- 

ing and  paying  therefore  unto  the  said  John  Wilson  Rents  and 
every  yeax  during  the  said  term,  the  certain  rent  J^^^"" 
of  £  for  eighteen  himdred    tons    of   coal 

(other  than  small  and  refuse  coal),  whether  such 
number  of  tons  of  coal  shall  be  yearly  worked  or 
not;  the  said  yearly  rent  to  be  payable  and  paid 
on  the  day  of  ,  and  the 

day  of  in  every  year  by  equal  portions, 

and  the  first  payment  to  be  made  on  the 
day   of  now  next  ensuing;  and  also  yielding 

«nd  paying  for  the  use  of  the  said  parcel  of  land, 
coloured  yellow,  the  yearly  surface  rent  of 
pounds,  and  for  the  use  of  every  additional  piece 
of  the  lands  which  might  be  required  by  the  said 
lessee  for  the  same  purposes  the  yearly  surface  rent 
of  pounds  for  every  acre  appropriated  for  the 

purposes  aforesaid.  And  also  3delding  and  paying 
unto  the  said  lessor  over  and  above  the  said  certain 
rent  of  £  the  further  render  or  royalty  of  d» 
for  every  ton  of  coals  got  out  of  the  said  colliery 
(other  than  small  or  refuse  coal),  in  excess  of  the 
eighteen  hundred  tons  for  which  the  said  certain 
rent  is  reserved,  the  said  renders  or  royalties  to  be 
payable  and  paid  on  the  same  days  during  the  said 
term  as  the  said  certain  rent  is  hereinbefore  made 
payable;  the  said  several  rents  or  renders  to  be 
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paid  free  of  all  existing  and  future  rates  and  taxes, 
except  property  tax  if  any. 

Provided  always  and  it    is  hereby    covenanted. 
Coal  free  of   agreed,  and  declared  by  and  between  the  said  lessor 
of  engine.      9nd  lessee,  that  no  royalties  or  rent  shall  be  paid  by 
the  said  lessee  for  any  coal  used  for  the  stationary 
engine  or  ventilating  furnaces,  or  for  any  purpose  of 
carrying  into  effect  the  objects  of  this  demise,  which 
shall  be  gotten  out  of  the  mines  and  premises  hereby 
demised,  but  if  the  said  lessee  shall  work  any  other 
property  in  connection  with  the  mines  and  premises 
hereby  demised,  the  coal  used  for  the  aforesaid  pur- 
poses shall  be  fairly  apportioned  between  each  pro- 
perty according  to  the  quantity  of  coal  raised  from 
Peflcieney     each  work.    Provided  always  and  it  is  hereby  further 
c  ause.         covenanted,  agreed,  and  declared  by  and  between  the 
said  lessor  and  lessee,  that  if  the  said  lessee  shall  in 
any  year  have  paid  the  said  certain  rent  of  £        for 
the  said  eighteen  hundred  tons  of  coal,  and  shall 
have  failed  to  raise  that  quantity  in  the  same  year, 
and  shall  in  any  succeeding  year  (during  a  period 
of  years  to  be  reckoned  from  the  commence- 

ment of  the  year  in  which  such  deficiency  has  oc- 
curred) raise  more  than  the  said  eighteen  hundred 
tons,  then,  and  as  often  as  the  same  shall  happen,  it 
shall  be  lawful  for  the  lessee  in  any  succeeding  year 
or  years  within  the  said  period,  and  before  the 
expiration  or  determination  of  the  term,  to  keep 
back  for  his  own  use  the  royalty  on  such  a  quantity 
of  ^the  surplus  workings  as  shall  be  equal  to  such 
deficiency  in  any  such  preceding  year,  but  neverthe- 
less the  said  lessor  shall  every  year  receive  his  said 
full  certain  rent  of  £  in  the  manner  afore- 

Powertodis-  said.    Provided  also  that  if  it  shall  happen  that  the 
renter.       fiftid  certain  rent,  or  other  renders  or  royalties  hereby 
reserved,   or  any  part  thereof,  shall  be  unpaid  for 
forty  days  after  the  days  on  which  the  same  ought 
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to  be  paid,  and  the  same  shall  have  been  demanded 
at  or  after  the  expiration  of  the  forty  days  and  not 
paid  at  the  time  of  the  demand,  then  it  shall  be 
lawful  for  the  said  lessor  not  only  to  stop  the  lead- 
ing of  coals  from  the  said  colliery ,  but  also  to  enter 
in  and  upon  all  the  said  colliery,  and  to  distrain  all 
the  coals  liiere  deposited,  and    all  the    live    and 
dead,  stock,  plant,  raachineiy,  materials,  and  things 
whatsoever,  used  in  or  about  the  said  colliery  hereby 
demised,  and  to  lead  and  take  away  the  distresses 
then  and  there  found,  and  sell  and  dispose  of  the 
same  according  to  law,  until  the  said  rents  or  royal- 
ties, and  every  part  thereof,  and  also  the  lawful  and 
reasonable  costs  of  such  distress  and  sale  shall  have 
been  satisfied,  rendering  the  overplus,  if  any,  to  the 
said  lessee ;  and  also  to  re-enter  into  and  upon  the 
colliery  and  premises  hereby  demised,  or  any  part 
thereof,  in  the  name  of  the  whole,  and  to  have  and  Covenants 
enjoy  the  same  again  in  his  former  estate,  notwith-  i^see^No.i, 
standing  thL^  demise.    And  the  said  lessee  covenants  ^  w  *^ 
with  the  said  lessor  that  the  said  lessee  will  pay  to 
the  said  lessor  the  certain  rent  and  royalties  aforesaid 
at  the  times  aforesaid ;  and  also  will  defray  all  rates,  No.  2,  to 
taxes,  and  outgoings  chargeable  by  law  upon  the  said  rates  an4 
colliery  and  premises ;  and  also  will  keep  accurate  ^®^' 
plans  of  the  workings  underground  in  the  oliice,  or  keep  plans 
other  convenient  place  attached  to  the  said  coUieiy,  ^(i^ga, 
and  permit  the  same  to  be  inspected  from  time  to 
time  by  the  said  lessor  or  his  agents ;  and  also  will  at  No.  4,  to 
his  own  cost  maintain  the  works  and  machineiy  in  ™^ 
good  order  and  repair ;  and  also  will  weigh  or  cause  No.  6.  to 
to  be  weighed  by  a  weighing  machine  truly  adjusted  ^aL         * 
all  coals  gotten  and  raised  from  the  said  colliery  duiing 
the  said  term  ;  and  also  that  the  lessee  will  work  and  No.  6,  to 
carry  on  the  said  colliery  in  a  fair  and  proper  manner,  ^©per^  * 
according  to  the  best  course  and  method  of  working  manner. 

collieries  in  the of ;  and  also  shall  No.  7,  no 

commit  J 
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neprlippntact 
wh.  r>*by  in- 
jury may 
ensue. 


No.  8,  to 
leave  a 
barrier. 

No.  9,  to 
keep  ac- 
counts of 
coal. 


No.  10,  to 
give  access 
to  inspect 
books. 


No.  11,  to 
erect  fences 
and  gates. 


No.  12,  to 
make  com- 
pensation 
for  damage 
to  the  sur- 
face. 


No.  13,  to 
give  peace- 
able ix>ssess- 
bion  at  the 
proper  time. 


-l.that 
or  or 


not  commit  or  willingly  suffer  to  be  committed  any 
negligent  act  whereby  the  said  colliery  or  any  part 
thereof  shall  or  may  be  drowned  or  overburthened 
with  water  or  foul  air  from  any  wastes  in  the  said 
colliery,  or  from  any  neighbouring  colliery,  or  which 
may  occasion  or  bring  any  thrust  or  creep  upon  the 
said  colliery,  or  obstruct  the  watercourses,  passages, 
or  drifts  belonging  to  the  same ;  and  also  shall  leave 
a  barrier  of  coal  twenty  yards  in  breadth  against  any 
other  colliery  adjoining  the  same  ;  and  also  shall  keep 
accurate  accounts  under  the  hands  of  the  viewer  or 
overman  of  all  such  quantities  of  coal  as  shall  be  won 
and  worked  out  of  the  said  colliery,  and  deliver  the  same 
to  the  lessor  or  his  agent  on  request  on  the  first  Mon- 
day in  every  calendar  month ;  and  also  that  it  shall  be 
lawful  for  the  said  lessee  and  his  agents  from  time  to 
time,  and  at  all  times  during  the  term,  to  have  free 
access  to  inspect  the  overman's  and  staith man's  books 
of  presentment  and  leadings  relating  to  the  working 
and  leading  of  coals  gotten  out  of  the  said  colliery ; 
and  also  to  inspect  the  condition  and  working  of  the 
premises ;  and  also  that  the  lessee  will  erect  fences 
and  gates,  and  provide  gate-keepers,  and  make  com- 
pensation for  any  damage  that  may  occur,  from  their 
neglect  or  the  want  of  such  fences;  and  €Uso  will 
compensate  the  tenants  and  occupiers  of  the  surface 
lands  under  which  the  seams  of  coal  hereby  demised 
do  lie  for  all  actual  or  consequential  damage  occa- 
sioned by  the  exercise  of  the  powers  by  this  deed 
granted,  and  also  will  at  the  expiration  or  eooner 
determination  of  the  said  term  yield  up  unto  the 
lessor  the  quiet  and  peaceable  possession  of  the  said 
colliery,  way-leaves,  and  all  the  other  premises  hereby 
demised  (including  such  of  the  watercourses  as  shall 
be  necessary  for  working  the  remaining  part,  if  any, 
of  the  said  colliery)  in  as  good  condition  as  the  then 
state  of  the  colliery  will  admit  of ;  and  further  that  it 
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fihall  be  lawful  for  the  lessor,  or  his  next  succeeding  new  lessee 

lessee  or  lessees,  at  any  time  within  six  calendar  ^ts^  &c.  f  u 

months  next  before  the  expiration  or  sooner  deter-  J^^theend 

mination  of  the  term,  to  enter  upon  the  said  colliery  of  the  lease. 

and  premises^  and  to  sink  pits,  drive  drifts,  and  make 

trenches,  grooves,  and  all  other  works  necessary  for 

carrying  on  the  said  colliery  after  the  expiration  or 

other  determination  of  the  said  term  ;  (and  also  that  No.  15,  that 

the  said  lessee  shall  before  the  expiration  of  ^ii/S\ 

years  from  the  commencement  of  this  term  sink  the  certain  pit. 

pit  to  be  called  the  pit  to  the  seam  of 

coal,  and  also  during  the  continuance  of  the  term 

shall  at  all  times  after  sinking  the  said  pit,  win,  work, 

and  raise  the  coal  to  be  gotten  out  of  the  said 

seam  of  coal  at  the  said  pit,  so  long  as  the  same  shall 

be  fairly  workable*),   and   also   (if  required)    will  No.  16,  that 

within  six  calendar  months  from  the  expiration  or  ^11^^ the 

determination  of  the  term  fill  up  such  shafts  and  snrfaoe 

11*.  '-ii  -I/.!-!  1  within  SIX 

level  for  agricultural  purposes  the  surface  lands  used  months  after 
under  the  powers  hereby  granted ;  and  also  that  the  {{jg  le&se!^ 
said  lessee  shall  not  at  any  time  during  the  said  term  No.  17,  that 
alien,  assign,  let,  or  part  with  the  possession  of  this  ^u  nolTas- 
indenture  of  lease,  or  all  or  any  part  of  the  colliery  f^  without 
and  premises  aforesaid  (except  by  will)  to  any  person 
or  persons  whomsoever,  for  all  or  any  part  of  the  said 
term,  without  the  consent  in  writing  of  the  said  lessor 
first  bad  and  obtained.     Provided^  nevertheless,  that  Proyiso  as  to 
the  covenant  hereinbefore  lastly  contained  is  intended  of  the^pre^^ 
for  the  sole  purpose  that  the  said  colliery  and  pre-  ^^^^^  cove- 
mises  hereby  demised  may  not  be  assigned  or  under- 
let to  any  indigent  person   or  person?,  and  not   to 
restrain  the  said  lessee  from  assigning  or  pai-ting  with 
the  same  or  any  estate  or  interest  therein  to  any  re- 
spectable and  responsible  person  or  persons,  and  that 
the  said  lessor  will  not  arbitrarily  and  without  sufii- 

*  This  clause  of  course  may  or  may  not  be  required. 
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cient  cauBe  to  be  stated  in  writing  to  tlie  said  lessee 
within  one  month  after  the  same  shall  be  applied  for, 
withhold  such  consent^  nor  demand  any  sum  of  money^ 
premium,  or  reward  for  granting  the  same ;  and  in 
case  of  dispute  as  to  what  shall  be  deemed  such  suffi- 
cient cause,  the  same  shall  be  referred  to  arbitration, 
Covenants     jn  the  manner  hereinafter  provided: — 1.  The  said 

by  the  lessor ;  * 

No.  1,  for      lessor  covenants  with  the  lessee  that  the  lessee's 
qi^t  enjoy-  Qoygnants  and  liabilities  by  this  indenture  entered 
into  and  incurred,  being  duly  fulfilled  and  discharged 
on  his  side,  the  said  lessee  shall  occupy  the  colliery 
and  premises  aforesaid  without  interruption  from  the 
No.  2,  that    lessor.    2.  And  further  that  in  the  regular  working 
not  o^  ^  of  the  said  coUieiy  the  lessee  shall  not  be  compelled 
peu^  to       to  dear  away,  penetrate,  or  work  through  any  creep, 
through        thrust,  or  old  waste,  which  may  now  be  in  the  said 
creeps,  &&    qqI^q^y,  qj  ^ny  seam  of  coal  hereby  demised,  for  the 
purpose  of  winning  and  working  any  tract  or  quan- 
Lessee  may    tity  of  coal  now  left  in  any  such  seam.    3.  And  fur- 
after  the  end  ther  that  it  shall  be  lawful  for  the  lessee,  so  long  as 
of  the  term,  jjjg  ^^^^  covenants  and  liabilities  -shall  be  dulv  ful- 
filled  and  discharged,  at  any  time  within  calen- 

dar months  from  the  expiration  or  determination  of 
the  term,  to  remove  from  the  premises  all  such  coala 
as  shall  be  wrought  and  laid  above  ground  at  the 
Agreement    shaft  belonging?  to  the  said  colli erv.  And  it  is  hereby 

for  ft  valuft'  o     a  1  wf 

tion  of  ma-  agreed  and  declared  between  the  parties  to  this  in- 
chinery,  &c.  Venture  that  a  fair  valuation  shall  be  forthwith  made 
by  some  person  or  persons  to  be  named  and  agreed 
upon  by  both  parties  of  the  engines,  boilers,  cylin- 
ders, sprouts,  staiths,  railways,  tramways,  and  idl  other 
articles  of  the  fixed  stock  and  plant  belonging  to  the 
said  cc^liery,  and  that  copies  of  such  valuation  shall 
be  signed  by  the  person  or  peisons  making  the  same« 
and  also  by  the  parties  hereto,  who  shall  then  each 
keep  one  such  copy,  and  that  at  the  expiration  or 
determination  of  the  term  a  similar  valuation  shall 
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be  made  of  the  fixed  stock  and  plant  which  shall  then 
belong  to  and  be  used  in  the  said  colliery^  and  if  the 
amount  of  the  said  first  valuation  shall  exceed  that  of 
the  last  valuation,  then  the  lessee  shall  pay  to  the 
lessor  such  sum  of  money  as  shall  be  necessary  to 
make  up  the  difierence,  but  if  the  amount  of  the  paid 
last  valuation  shall  exceed  the  amount  of  the  said 
first  valuation,  then  the  lessor  shall  pay  to  or  permit 
the  lessee  to  retain  out  of  the  rents  hereby  reserved^ 
and  then  remaining  unpaid,  such  sum  as  shall  be  ne- 
cessary to  make  up  the  difference.    And  it  is  hereby  Agreement 
further  declared  and  agreed  between  the  parties  to  ^eiJate^a. 
these  presents,  that  the  live  and  moveable  stock  be-  ination  of, 
longing  to  the  lessor,  and  now  used  in  and  about  the  fi^r,  u^b°^ 
said  colliery,  shaU  be  forthwith  fairly  valued  by  some  ®^**®^»  ^' 
person  or  perbons,  to  be  named  and  agreed  upon  by 
both  parties,  and  that  the  lessee  shall  pay  to  the 
lessor  immediately  after  such  valuation  shall  have 
been  made  the  full  amount  thereof  in         bills  to  be 
drawn  by  the  said  lessor  upon  and  accepted  by  the 
said  lessee,  and  to  be  payable  respectively  at  (two^ 
four^  and  six)  months  from  the  day  of 

last^  each  of  such  bills  to  be  drawn  for  one  (third)  Agr««ment 
part  of  the  said  amount.    And  it  is  hereby  further  JJtoS'ofthe' 
agreed  and  declared  between  the  paities  to  this  inden-  Uve  stock; 
ture  that  the  live  stock  belonging  to  the  said  colliery  term. 
at  the  expiration  or  determination  of  the  term,  and  also 
all  the  coals  then  wrought  and  gotten  thereout^  and 
-which  shall  be  then  unsold  and  lying  above  ground, not 
exceeding  the  quantity  of        tons,  shall  at  the  expira- 
tion or  determination  of  the  term  be  fuirly  valued  as 

^^  the  stock  of  a  working  colliery,  and  that  the  lessor 
shall  within  twelve  calendar  months  after  such  valua- 
tion shall  have  been  made  pay  to  the  lessee  the  full 

^ '    amount  thereof,  and  that  thencefoith  the  saidlive  stock 

^<     and  coals  shall  be  the  property  of  the  said  lessor  for  ever. 

•^:     And  it  is  hereby  further  agreed  and  declared  between  Arbitration 

r  clatue. 
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Proviso  for 
patting  an 
end  to  the 
tenn  when 
the  ooal  is 
exhausted. 


Proviso  for 
dispensing 
with  the 
words"  ex- 
ecutors, ad- 
ministra- 
tors," &c.,  in 
the  body  of 
the  IcaSG^ 


thfi  sftid  parties  that  any  disputes  under  these  presents 
shall  be  referred  to  two  arbitrators,  whose  written  de- 
termination thereon  (or  that  of  an  umpire  chosen  by 
themselves  in  case  of  difference)  shall  conclude  the 
disputing  parties,  and  within  thirty  days  from  written 
notice  of  arbitration  each  disputing  party  shall  name 
an  arbitrator,  and  if  either  shall  fail  to  do  so  both 
arbitrators  shall  be  named  by  the  other  party,  and 
that  the  arbitrators  or  their  umpire  may  call  in  pro- 
fessional assistance,  and  may  require  the  personal 
attendance  and  examination  of  the  said  parties,  and 
those  claiming  under  them,  and  the  production  of  all 
documents  relative  to  the  dispute,  and  may  deter- 
mine by  whom  the  expenses  of  arbitration  shall  be 
defrayed,  together  with  the  amount  thereof.  Provided 
always,  and  it  is  hereby  further  covenanted  and 
agreed  between  the  parties  to  this  lease,  that  if  all 
the  marketable  coal  that  can  be  fairly  worked  ac- 
cording to  the  most  approved  method  of  working  in 
the  neighbourhood  shall  be  worked  out  and  ex- 
hausted before  the  expiration  of  this  term,  and  the 
said  lessee  shall  give  notice  to  the  said  lessor  six 
calendar  months  before  the  end  of  the  year  of 
the  term  in  which  such  marketable  coal  shall 
be  worked  out,  that  the  same  has  been  or  will  be 
worked  out,  then  at  the  end  of  that  year  on  payment 
or  tender  of  all  the  rents  and  royalties  that  may  be- 
come payable  up  to  the  end  of  such  year,  the  said 
term  shall  cease  and  determine^  subject  always  to 
such  claims  as  the  said  lessor  may  have  in  consequence 
of  the  breach  of  any  of  the  covenants,  provisoes, 
conditions,  or  agreements  herein  contained  on  the 
part  of  the  lessee.  Provided,  lastly,  that  the  heirs 
and  assigns  of  the  said  John  Wilson,  and  the  execu- 
tors, administrators,  and  assigns  of  the  said  James 
Jones,  hereinbefore  called  the  lessor  and  the  lessee, 
shall  be  bound  by  and  entitled  to  the  benefit  of  these- 
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presents,  and  the  covenants,  conditions,  provisoes  and 
agreements  heroin  contained,  in  like  manner  as 
if  they  had  been  respectively  named  therein  next 
after  the  words  'lessor"  and  "  lessee,"  respectively 
throughout  as  far  as  the  same  will  admit,  and  unless 
the  context  or  the  nature  of  the  case  may  require  a 
different  construction. 

In  Witness;  &c 


No.  n. 

LEASE  OF  A   COLLIEBY   IN  THE  NOBTH   OF  ENGLAND 

WITH  SCHEDULES, 

This  Indenture  made  the  day  of  , 

Between  of  the  one  part  and  of 

the  other  part. 

Witnesseth  that  in  consideration  of  the  rents  re- 
served by  this  lease,  and  of  the  covenants  and  condi-' 
tions  contained  in  this  lease,  and  on  the  part  of  the 
lessees  to  be  observed  and  performed,  the  said 
doth  hereby  so  far  as  he  lawfully  can  or  may  appoint 
and  demise  unto  the  said  ,  their  exe- 

cutors, administrators,  and  assigns 

The  mines,  beds,  veins,  and  seams  of  coal,  iron- 
stone, fire-clay,  and  common  clay  mentioned  and 
described  in  the  first  part  of  the  schedule  here  under 
written.  Together  with  the  liberties,  powers,  and 
privileges  ibo  be  exercised  and  enjoyed  in  connection 
with  tiie  said  mines  and  premises  which  are  men- 
tioned and  specified  in  the  second  part  of  the  sche- 
dule. (Except  and  reserved  out  of  this  demise  unto 
the  said  ,  and  other  the  person  or  persons,  for 

the  time  being  entitled  to  the  mines  and  premises, 
hereby  demised,  in  reversion  expectant  on  this  lease, 
the  liberties,  powers,  and  privileges  mentioned  and 
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tpecified  in  the  third  part  of  the  said  schedule.)  To 
hold  the  said  mines  and  premises  hereby  demised 
unto  the  said  ,  their  executors,  admini- 

strators, and  asogns  from  the  day  of  for 

the  term  of  years  thence  next  ensuing*  Yidding 
and  paying  to  the  said  |  or  other  the  person  or 

persons,  for  the  time  being  entitled  as  aforesaid^  the 
several  rents  and  sums  of  money  mentioned  and 
specified  in  the  fourth  part  of  the  said  schedule^ 
subject  to  the  provisions  relating  to  the  said  rents 
expressed  in  the  fifth  part  of  the  said  schedule. 
And  the  said  do  hereby  for  themselves,  their 

heirs,  executors,  administrators,  and  assigns,  and,  as 
a  separate  covenant,  each  of  them  doth  hereby  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns  covenant  with  the  said  ,  and  other 

the  person  or  persons,  for  the  time  being  entitled  to 
the  premises,  hereby  demised  in  reversion  expectant 
on  this  lease  to  the  efiect  and  in  the  manner  expressed 
and  set  forth  in  the  sixth  part  of  the  said  schedule. 
And  the  said  ,  as  to  his  own  acts  and  deeds, 

and  80  as  to  bind,  as  far  as  he  can  or  may,  his  succes- 
sors in  title,  but  without  being  answerable  for  tbe 
acts  and  defaults  of  such  successors,  doth  hereby  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns  and  successors  in  title,  covenant  with  the 
said  ,  their   executors,  administratorB, 

and  assigns  to  the  efiect  and  in  the  manner  expressed 
and  set  forth  in  the  seventh  part  of  the  said  schedule. 
And  it  is  hereby  agreed  and  declared  that  this 
lease  is  subject  to  the  conditions  and  provisions  ex- 
pressed and  set  forth  in  the  eighth  part  of  the  said 
schedule,  and  that  such  conditions  and  provisicHU 
shall  be  observed  and  performed  as  well  by  the  said 
,  or  other  the  person  or  persons,  for  the 
time  being  entitled  as  aforesaid,  as  also  by  the  said 
I  their  executors,  administrators^  and 
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assigns,  so  £Bur  fts  the  same  ought  to  be  observed  and 
perfonned  by,  or  otherwise  affect  them  respectively. 
And  it  19  hereby  declared  that  the  schedule  here 
under  written  shalL  be  deemed  part  of  these  presents, 
and  be  read  and  construed  accordingly,  and  in  con- 
struction of  the  said  schedule,  the  expression,  ^'  the 
lessor  "  shall  mean  and  include  the  said  ,  and 

also  the  person  or  persons  for  the  time  being  entitled 
to  the  premises  hereby  demised  in  reversion  ex- 
pectant on  this  lease.  And  the  expression,  ''the 
lessees  "  shall  mean  and  include  the  said 
their  executors,  administrators,  and  assigns,  except 
where  the  context  may  require  a  different  construc- 
tion. In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 


,The  schedule  referred  to  by  the  above  written 
indenture : — 

Part  I. 

All  the  mines,  beds,  veins,  and  seams  of  coal, 
iron-stone,  fire-clay,  and  common  clay,  as  well  opened 
as  unopened,  lying  or  being  in  or  under  all  the  lands 
situate  in  the  parish  of  in  the  county  of  , 

which  lands  are  delineated  on  the  map  or  plan  drawn 
on  the  last  sMn  of  these  presents,  and  are  therein 
distinguished  by  a  line  of  red  colour  drawn  round  the 
outer  boundary  thereof. 

Paet  n. 

Liberties,  powers,  and  privileges  to  be  exercised 
and  enjoyed  in  connection  with  the  above  mines  and 
premises. 

1.  Liberty  and  power  to  dig,  sink,  drive,  make, 
repair,  and  use  all  such  pits,  shafts,  drifts,  levels, 
sumps,  water-gates,  water-courses,  air-gates,  and 
other  works  as  may  be  necessary  or  proper  for  search- 
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vag,  for  winDing,  working,  and  getting  the  mines  and 
premises,  hereby  demised,  and  for  yentilating  and 
draining  the  same.  The  sites  of  such  pits  to  be  ap- 
proved by  the  lessor. 

2.  Liberty  and  power  to  use  and  appropriate  a 
sufficient  part  of  the  said  lands  adjoining  such  pits 
for  depositing  and  heaping  thereon  the  coals  and 
other  minerals^  hereby  authorised  to  be  gotten  from 
the  said  mines  and  premises,  and  all  the  earth,  soil, 
and  other  substances  dug  up  and  brought  to  the  sur- 
face in  or  about  the  working  of  the  same. 

3.  Liberty  and  power  to  convert  into  coke  the  eoal 
and  to  calcine  the  iron-stone,  so  to  be  gotten  from 
the  said  mines  and  premises,  and  to  manufacture  the 
fire  clay  and  conunon  clay  into  bricks,  whether  for 
colliery  purposes,  or  for  sale,  or  otherwise, 

4.  Liberty  and  power  to  take,  load,  and  cany 
away  over  the  said  lands,  the  coal,  iron-stone,  and 
fire-clay  to  be  gotten  from  the  said  mines  and  pre- 
mises, and  the  coke  and  bricks  to  be  made  and  manu- 
factured under  the  liberties  and  powers  hereinbefore 
granted,  and  to  dispose  of  the  same  at  their  own  will 
and  pleasure. 

5.  Liberty  and  power  to  erect,  set  up,  make,  and 
construct,  and  to  take  down  and  remove,  and  again 
to  erect,  set  up,  make,  and  construct  in,  upon,  and 
over  the  said  lands  any  houses  for  the  residence  of 
miners  and  workmen  employed  in  and  about  the  said 
mines  and  premises,  sheds,  engines,  machinery  fur- 
naces, ovens,  kilns,  buildings,  erections,  railroads, 
and  other  roads,  and  works  necessary  or  convenient 
for  the  effectual  working  of  the  mines  and  premises 
hereby  demised,  and  the  exercise  of  the  several 
liberties  and  powers  hereinbefore  granted.  The  sites 
to  be  approved  by  the  lessor,  and  in  case  any  diffar- 
ence  of  opinion  should  arise  between  the  lessor  and 
the  lessees  with  regard  to  the  plaQ  of  such  houses  for 
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Ininers,  th6  matter  to  be  referred  to  arbitration  as 
hereinafter  provided. 

6.  Liberty  and  power  to  dig,  work,  and  take  stone 
from  tbe  said  lands,  for  the  purposes  of  the  colliery 
and  works  hereby  authorised,  but  not  for  any  other 
purpose. 

7.  All  other  easements,  rights,  and  privileges 
whatsoever  usual  and  proper  for  the  effectual  and 
convenient  working  of  the  said  mines  and  premises, 
and  the  exercise  of  the  several  liberties  and  powers 
hereinbefore  granted  according  to  the  most  approved 
custom  of  mining  in  the  district. 

Provided  always  that  all  pits  and  shafts  to  be  dug 
and  sunk,  and  all  houses,  sheds,  engines,  machinery 
furnaces,  ovens,  kilns,  buildings,  erections,  railroads, 
and  other  roads,  and  works  to  be  erected,  set  up, 
made,  and  constructed,  ^d  all  other  surface  opera- 
tions whatsoever  to  be  carried  on  by  virtue  of  the 
liberties,  powers,  and  privileges  hereinbefore  granted, 
shall  be  respectively  dug,  erected,  set  up,  made,  and 
constructed  in  and  upon  such  part  only  of  the  said 
lands  as  shall  be  selected  for  that  purpose  in  the 
manner  following:  That  is  to  say,  whenever  the 
lessees  shall  require  the  use  of  the  surface  of  any 
land  for  any  of  the  purposes  aforesaid,  they  shall  give 
notice  thereof  specifying  the  site  proposed  to  the 
lessor  or  his  agent,  who  shall,  within  days  after 
receiving  such  notice,  if  he  object  to  the  site  proposed, 
select  a  site  for  the  purpose,  and  notify  the  same  to 
the  lessees,  and  the  lessees  shall  be  at  liberty  at 
any  time  within  days  after  the  selection  of  such 
site  shall  have  been  made  and  notified  to  them  as 
aforesaid,  but  not  afterwards,  to^  object  to  the  same 
as  being  improper  and  inconvenient  for  the  purpose 
for  which  the  same  is  required,  and  to  notify  such 
objection  to  the  lessor  or  his  agent.  And  in  case  of 
such  objection  being  made  and  notified  as  aforesaid, 
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it  ahill  be  refiefred  to  the  GoTemnieBt  inqpeetor  of 
mines  for  ilie  distzict  to  decide  wheAet  tiie  ste 
selected  hj  the  lenor  or  his  sgent  ss  afinessid  is  or 
is  not  s  proper  and  eonyenirait  ate  for  tiie  pnxpoee 
for  which  the  same  shall  be  leqoiied,  and  If  tbe  Go* 
Temment  inspector  shall  decide  against  sndi  site^  or 
if  the  leteor  or  his  agent  shall  neglect  or  lefose  to 
select  a  site  for  any  of  tiie  purposes  aforesaid  fiv  the 
space  of  days  after  receiving  a  notice  from  tlie 
lessees  requiring  than  so  to  do,  then,  and  in  either 
of  such  cases  the  site  first  selected  by  the  loooooo 
may  be  oecuped  by  than  as  proposed.  TnmM 
also  that  if  the  Goreimnent  inspector  shall  decline  to 
permit  the  aforesaid  reference  to  be  made  to  him,  the 
matter  aboTe  directed  to  be  referred  to  him  shall  be 
referred  to  arbitration  mider  the  provinons  in  that 
behalf  hereinafter  contsined. 

Pabt  m. 

Exceptions  and  reservations  out  of  this  lease. 

Liberty  for  the  lessor  and  his  tensnts,  agents, 
servants,  and  workmen  to  use  any  railroads  and 
other  roads  to  be  made  and  used  by  the  lessees  over 
the  said  lands  under  the  authority  of  these  presents, 
without  paying  any  rent  for  the  same ;  and  also 
liberty  for  the  lessor  to  make,  construct,  and  use, 
.and  to  grant  and  demise  to  other  persons  the  right  to 
make,  construct,  and  use  over  the  said  lands  any 
railroads  and  other  roads  crossing  and  xatersecting 
any  railroads  or  other  roads  made  and  used  by  the 
lessees  under  the  authority  of  these  presents.  Pro- 
vided nevertheless  that^  in  the  exercise  of  the  libertiee 
hereby  excepted  and  reserved,  as  little  hindrance, 
obstruction,  or  damage  as  possible  be  done  to  the 
lessees,  or  to  the  exercise  by  them  of  the  libertiee^ 
powersj-and  privileges  hereby  granted  to  them. 
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Pabt  IV. 


Rents  reserved  by  this  lease. 

1.  The  certain  yearly  rent  next  hereinafter  men- 
tioned (that  is  to  say)  the  yearly  rent  of  £  for 
the  first  and  second  years  of  the  term  hereby  granted, 
the  yearly  rent  of  £  for  the  third  and  fourth 
years  of  the  said  term,  and  the  yearly  rent  of  £ 

for  the  remainder  of  the  said  term.     The  certain 
yearly  rent  payable  for  the  time  being  as  aforesaid  to 
be  paid  by  equal  half-yearly  payments  on  the 
day  of  and  the  day  of  in  every 

year*  For  and  in  respect  of  which  yearly  rents,  the 
lessees  may  work  and  get  in,  every  year,  from  and 
out  of  the  said  mines  and  premises,  such  a  quantity 
of  coal  as,  at  the  rates  hereinafter  mentioned,  would 
produce  for  that  year  a  tentale  rent  equal  in  amount 
to  the  said  certain  rent.  But  the  said  certain  rent 
shall  always  be  paid  whether  such  quantities  shall 
in  fact  be  gotten  or  not. 

2.  The  rent  of  for  every  ten*  of  screened 
coals,  and  for  every  ten  of  small  coals  (and  so 
in  proportion  for  any  less  quantity  than  a  ten)  which 
shall  be  gotten  from  or  out  of  the  said  mines  and 
premises  over  and  above  the  quantity  which  the 
lessees  are  hereinbefore  authorised  to  work  and  get 
in  respect  of  the  said  certain  rent. 

8.  The  rent  of  for  every  ton  of  ironstone 

which  shall  be  raised  in  the  raw  state  from  the  said 
mines  and  premises,  and  so  in  proportion  for  any  less 
quantity  than  a  ton. 

4.  The  rent  of  for  every  ton  of  fireclay  which 

*  A  "ten**  is  a  measure  of  quantity  only  employed  (as 
in  this  lease)  for  tl\e  purpose  of  determining  the  amount 
of  rent  to  be  paid  by  the  lessees  of  mines  to  the  lessor. 
It  is  confined  to  the  north  of  England. 
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shall  be'  raised  in  the  raw  state  from  the  said  mines 
and  premises  (except  fireclay  used  by  the  lessees  in 
and  about  the  erection  of  buildings  for  colliery  pur- 
poses under  the  liberties  and  powers  hereby  granted, 
and  which  fireclay  they  are  hereby  authorised  to  use 
for  such  purposes  rent  free). 

5.  The  rent  of  for  every  1000  of  common 
bricks  made  with  clay  raised  or  gotten  from  or  oat 
of  the  said  mines  and  premises  (except  bricks  used 
by  the  lessees  in  or  about  the  erection  of  buildings 
for  colliery  purposes  under  the  liberties  and  powers 
hereby  granted,  and  which  bricks  they  are  hereby 
authorised  to  make  and  use  for  the  purposes  aforesaid 
rent  free). 

All  which  rents  for  coaly  ironstone,  and  bricks, 
2ndly,  3rdly,  4thly,  and  6\h\j,  above  reserved,  shall 
be  paid  respectively  on  the         day  of  and 

on  the  day  of  ,  in  every  year,  for  and  in 

respect  of  the  coal,  ironstone,  and  fireclay  raised  or 
the  bricks  manufactured  during  the  then  preceding 
half  year. 

6.  A  yearly  rent  for  and  in  respect  of  every  acre  of 
land  the  surface  whereof  shall  be  occupied  or  used 
by  the  lessees  under  the  authority  of  these  presents, 
double  in  amount  of  the  value  per  acre  of  the  same 
land  for  agricultural  purposes,  at  the  time  when  such 
occupation  or  use  shall  commence,  and  so  in  pro- 
portion for  any  less  quantity  than  an  acre«  The  said 
surface  rent  to  be  paid  half-yearly  on  the  day 
of  and  on  the  day  of  in  every 
year ;  the  first  of  such  payments  to  be  made  on  such 
of  the  said  half-yearly  days  as  shall  happen  next 
after  such  occupation  or  use  shall  have  commenced, 
and  the  last  of  such  payments  to  be  made  on  the 
half-yearly  day  of  payment  which  shall  happen  next 
after  such  occupation  or  use  shall  have  ceased,  and 
the  land  shall  have  been  restored  and  rendered  fit  for 
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eultivation  again,  or  sliall  have  been  paid  fop  at  the 
fee  simple  yalue  as  proyided  in  the  Lessees'  Covenant 
No.  14)  contained  in  Part  6  of  this  Schedule*  And  in 
case  any  difference  of  opinion  shall  arise  as  to  what 
ought  to  be  considered  the  occupation  or  use  of  the 
surface  of  any  land  for  the  purpose  aforesaid,  or  as  to 
the  day  on  which  such  occupation  or  use  shall  have 
commenced;  or  as  to  the  amount  of  rent  payable 
under  such  reservation,  the  matter  in  difference  shall 
be  settled  by  arbitration. 

Part  V« 

Provisions  relating  to  the  said  rents. 

1.  All  the  aforesaid  rents  shall  be  paid  free  from 
any  deduction  except  for  property  tax. 

2.  For  the  purposes  of  the  above  reservations,  a 
t^n  of  coals  shall  be  considered  to  contain  440  bolls 
or  18^  Newcastle  chaldrons  of  53  cwt  each ;  and  the 
term  small  coal  shall  be  considered  to  mean  all  coal 
which  shall  have  passed  through  a  screen  the  bars  of 
which  shall  not  exceed  |ths  of  an  inch,  as  imder ; 
and  the  term  screened  coal  shall  be  considered  to 
mean  all  coal  which  shall  not  pass  through  such 
screen. 

8.  All  coals  used  by  the  lessees  for  the  usual  and 
customary  purposes  of  the  colliery,  and  for  domestic 
consumption  in  the  houses  and  offices  of  agents  and 
workmen  for  the  time  being  employed  in  and  about 
the  said  mines  and  premises,  shall  be  free  from  rent. 

4.  If  in  any  year  of  the  said  term  the  lessees  shall 
not  get  and  raise  from  the  said  mines  and  premises 
such  a  quantity  of  coal  as  at  the  above-mentioned 
rates  would  produce  for  that  year  a  tentale  rent 
equivalent  to  the  certain  rent  payable  for  that  year^ 
then  and  in  every  such  case  the  lessees  may  in  any 
subsequent  year  or  years  of  the  said  term  get  and 
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raise  from  or  out  ef  the  said  mines  and  premises  such 
quantity- of  coal  as  shall  be  required  to  make  up  the 
deficiency,  without  paying  any  rent  for  the  same 
other  than  the  said  certain  rent.  But  the  OTcr- 
workingB  of  any  preceding  year  or  yean  of  the  said 
term  shall  not  come  in  aid  of  or  be  applied  to  make 
good  the  deficiency  or  short  workings  in  any  sub- 
sequent year  or  years. 

Part  VI. 

The  lessees'  covenants. 

1.  The  lessees  shall  pay  to  the  lessor  the  rents 
reserved  by  this  lease  at  the  times  and  in  the  manner 
above  appointed  for  payment  thereof,  and  shall  also 
pay  and  discharge  all  taxes,  rates,  cesses,  charges, 
and  assessments  or  impositions  whatsoever  now  or 
hereafter  to  be  taxed,  charged,  cessed,  assessed,  or 
imposed  upon  or  in  respect  of  the  premises  hereby 
demised,  or  any  part  thereof,  except  any  tax  upon 
income  or  property  properly  payable  by  the  land- 
lord. 

2.  The  lessees  shall  not  during  the  s(ud  term 
assign,  imderlet,  or  otherwise  part  with  the  mines 
and  premises  hereby  demised,  or  any  part  thereof,  to 
any  person  or  persons  'whomsoever  without  the 
license  or  consent  in  writing  of  the  lessor  for  that 
purpose  first  had  and  obtained. 

8.  The  lessees  shall,  at  the  expiration  of  one 
calendar  month  after  the  end  of  every  year  of  the 
said  term,  pay  to  the  lessor,  for  the  use  of  himself 
or  his  tenants,  full  and  reasonable  satisfaction  for  the 
injuries  or  spoil  which  during  each  such  preceding  year 
shall  have  been  committed  to  or  upon  the  aforesaid 
lands,  or  upon  any  houses,  buildings,  crops,  or  other 
property  thereon,  by  means  or  in  consequence  of  the 
exercise  of  any  of  the  liberties,  powers,  and  priri- 
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leges  granted  by  this  lease;  and  the  amount  of  such 
satisfaction  sh^,  in  case  of  dispute,  be  settled  by 
arbitration  under  the  proyisions  hereinafter  ocui* 
tained. 

4.  The  lessees  shall  at  all  times  during  the  said 
term  keep  or  cause  to  be  kept  at  the  office  or 
counting-house  of  the  colliery,  to  be  situated  in  or 
contiguous  to  some  part  of  the  said  lands,  correct  and 
intelligible  books  of  account,  upon  such  plan  or  prin- 
ciple as  is  generally  adopted  in  such  cases ;  which 
books  shall  contain  accurate  entries  of  the  quantity 
of  coals  and  other  minerals  wrought  and  brought  to 
bank  from  the  mines  and  premises  hereby  demised^ 
and  of  all  bricks  manufactured  under  the  authority  of 
these  presents.  And  also  shall,  at  their  own  costs  and 
charges,  furnish  monthly  true  and  correct  copies  of 
such  accoimts,  and  of  all  bills  of  presentment,  to  the 
lessor  or  his  agent  when  thereunto  by  him  required. 

5.  The  lessees  shall  at  all  times  during  the  said 
term  cause  to  be  made  and  kept  at  the  said  ofice  or 
counting-house  true,  correct,  and  intelligible  plans 
and  sections  of  all  the  said  mines  hereby  demised, 
which  plans  and  sections  shall  show  as  well  the 
operations  and  workings  which  have  been  carried  oi^ 
as  all  and  singular  the  dykes,  troubles,  veins,  faidts, 
and  other  disturbances  which  have  been  observed  and 
encountered  in  such  workings  and  operations;  and 
all  such  plans  and  sections  shall  be  made,  amended, 
and  filled  up  by  and  from  actual  surveys  to  be  made 
for  that  purpose  at  the  end  of  every  period  of  three 
months;  and  the  lessees  shall,  at  their  own  costs 
and  charges,  furnish  to  the  lessor  or  his  agent  true 
and  correct  copies  of  such  plans  and  sections  when 
thereunto  required. 

6.  It  shall  be  lawful  for  the  lessor  and  his  agents 
and  servants,  at  all  reasonable  times  during  the  said 
term,  to  enter  into  and  have  free  access  to  the  said 


396  AFPENDUt. 

office  or  coimting-liouse  for  the  purpose  of  examining 
and  inspecting  the  said  several  books  of  account, 
plans,  and  sections,  and  also  all  railway  accounts  and 
vouchers  for  carriage,  and  to  take  copies  thereofi 
and  to  make  extracts  there&om  respectivelj. 

7*  The  lessees  shall  keep  all  tubs,  baskets,  vessels, 
waggons,  or  other  carnages  bj  which  coals  and  other 
minerals  are  drawn  or  brought  to  the  surface  of  one 
uniform  measure  and  size,  and  shall  not  alter  the 
measure  or  size  thereof  without  notice  in  writing  to 
the  lessor  or  his  agent  three  calendar  months  at 
least  before  any  alteration  shall  be  made  in  the 
same. 

8.  The  lessor  and  his  agents  and  servants  may,  at 
any  time  during  the  said  term,  measure  and  gauge 
the  tubs,  vessels,  waggons,  or  other  carriages  of  the 
lessees  used  for  the  purposes  aforesaid ;  and  if  on 
any  such  occasion  any  such  tub,  basket,  vessel,  or 
waggon,  or  other  carriage  shall  be  found  to  be 
capable  of  carrying  more  than  the  acknowledged  and 
specified  quantity,  then  the  lessor  or  his  agent  may 
stop  such  of  them  as  carry  over  measure  until  the 
lessees  shall  reduce  the  same  to  the  uniform  and 
proper  size  and  capacity.  And  all  such  tubs,  vessels, 
and  other  carriages  so  carr3dng  over  measure  shall  be 
considered  to  have  carried  the  same  for  three  calendar 
months  previous  to  such  discovery,  or 'from  the  last 
occasion  of  so  measuring  and  gauging  the  same  as 
aforesaid,  in  case  such  occasion  shall  be  within  such 
period  of  three  months,  and  shall  be  reckoned  and 
accounted  for  accordingly. 

9.  The  lessees  shall  forthwith  commence  to  sink 
a  pit  on  the  said  lands  down  to  the  seam  of 
coal,  and  shall  continue  the  sinking  thereof  regularly 
and  properly  and  in  a  skilful  and  workmanlike  manner 
tmtil  the  said  seam  shall  be  effectually  worked 
and  won« 
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10.  The  lessees  sliall  at  all  times  during  the  said 
term  win  and  work  the  said  mines  and  premises 
hereby  demiBed  in  a  proper,  fiur,  and  regular  maimer, 
and  according  to  the  most  approved  pi'actice  of 
winning  and  working  mines  of  the  like  nature  in  the 
counties  of  ,  and  with  as  little  damage 
as  possible  to  the  sur&ce  and  to  the  messuages, 
dwellings,  walls,  fences,  and  other  property  thereon. 
And  also  shall,  at  all  places  when  the  said  mines 
hereby  demised  shall  adjoin  any  mines  not  included 
in  this  lease,  leave  unworked  within  the  limits  of 
this  demise  a  sufficient  barrier  not  less  than 

yards  in  thickness  of  whole  coal  or  other  mineral 
then  for  the  time  being  in  course  of  working,  and 
shall  not  break  through  or  thin  the  same  without 
the  license  of  the  lessor  or  his  agent  in  writing. 

11.  The  lessees  shall  well  and  properly  secure  and 
keep  open,  with  timber,  stone,  or  other  durable 
means,  all  pits  and  shafts  to  be  sunk  or  made  in  the 
said  lands,  and  make  and  maintain  sufficient  walls 
and  fences  round  every  such  pit  or  shaft.  And  also 
shall  at  all  times  during  the  said  term  keep  the  said 
mines  and  beds  hereby  demised  free  from  water  and 
from  foul  air  as  &r  as  possible. 

12.  The  lessees  shall  permit  the  lessor  and  his 
agents,  servants,  and  workmen,  at  all  reasonable 
times  during  the  said  term,  to  descend  any  pits  or 
shafts  of  the  lessees  into  the  mines  and  works  hereby 
demised,  and  to  examine  the  said  mines  and  works, 
and  make  plans  thereof,  and  afterwards  to  return 
from  the  same  without  any  hindrance  or  interruption 
whatsoever ;  and  for  that  purpose  shall  permit  the 
lessor  and  his  agents,  servants,  and  workmen  to  use 
all  the  machinery  and  appurtenances  employed  in  or 
about  the  said  mines  and  works,  and  with  overmen, 
deputy  overmen,  or  other  proper  persons  employed 
by  the  lessees,  and  ac<][uainted  with  the  workings 
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of  the  said  mines,  shall  effectoally  assist  such  person 
or  persons  as  aforesaid  in  going  down  any  such  pits 
and  shafts,  and  entering  into',  examining,  and  sur- 
veying the  said  mines  and  :works  in  manner  aforesaid, 
and  in  returning  to  the  surface. 

13.  The  lessees  shall,  at  the  end  or  sooner  deter- 
mination of  the  said  term,  deliver  up  to  the  lessor, 
in  good  order,  repair,  and  condition,  and  fit  for  the 
ititure  workings  of  the  said  mines  and  premises 
hereby  demised,  all  engine-houses  and  buildings  of 
stone  or  brick,  pits,  shafts,  water-courses,  air-gates, 
and  levels  in  the  said  mines  and  premises.  And  also 
all  and  singular  the  moveable  machinery,  works, 
articles,  and  things  which  shall  be  in,  upon,  or  under 
the  said  land,  and  which  the  lessor  shall  elect  to 
purchase  under  the  power  in  that  behalf  hereinafter 
given  to  him.  And  also  shall,  at  the  end  of  the  said 
term,  bank  up  all  coals  at  the  pit,  not  exceeding  three 
months'  vend,  in  such  manner  as  to  be  no  hindrance 
to  an  incoming  tenant. 

14.  The  lessees  shall,  at  or  before  the  expiration 
or  determination  of  the  said  term,  cause  to  be  restored 
to  their  original  or  natural  condition  all  such  parts  of 
the  said  lands  as  shall  have  been  appropriated  or 
used  for  any  of  the  purposes  of  this  demise,  or  shall, 
at  the  option  of  the  lessor,  pay  to  the  lessor  the 
value  of  the  fee  simple  of  the  same ;  such  value  to  be 
estimated  at  thirty  years'  purchase  of  the  value  per 
acre  of  the  same  land  for  agricultural  purposes  at  the 
time  when  the  occupation  or  use  thereof  for  the  pur- 
poses of  this  demise  shall  have  commenced, 

Pakt  vn. 

The  lessor^s  covenants. 

1.  The  lessees  paying  the  rents  hereby  reserved, 
and  observing  and  performing  the  covenants  and 
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conditions  herein  contained,  and  in  their  part  to  be 
observed  and  performed,  shall  and  may  at  all  times 
during  the  said  term  peaceably  and  quietly  possess 
and  enjoy  the  mines  and  premises  hereby  demised, 
and  exercise  the  several  liberties,  powers,  and  privi* 
leges  hereby  conferred,  without  any  interference  by 
the  lessor  or  any  person  lawfully  or  equitably 
claiming  under  him. 

2.  The  lessees  may,  within  the  space  of  six  ca^- 
lendar  months  after  the  expiration  or  sooner  deter- 
mination of  the  said  term,  carry  away  and  dispose  of 
all  the  coal  and  other  minerals  which  shall  have  been 
raised  and  gotten  from  the  said  mines  and  premises 
during  the  said  term,  and  shall  not  have  been  carried 
away,  and  may  also  remove  for  their  own  use  the 
moveable  machinery,  articles  and  things  belonging  to 
or  used  or  employed  in  or  about  the  said  mines  and 
works,  or  such  of  them  as  shall  not  be  purchased  by 
the  lessor  Under  the  power  in  that  behalf  herein* 
after  contained. 

pabt  vni. 

General  provisions. 

1.  If  the  rents  hereby  reserved,  or  anjr  of  them,  or 
any  part  thereof  respectively,  shall  be  behind  or  \m« 
paid  for  the  space  of  40  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid,  then,  and 
so  often  as  the  case  shall  happen,  the  lessor  may 
enter  into  and  upon  the  mines  and  premises  hereby 
demised,  or  any  lands  which  shall,  for  the  time  being, 
be  possessed  or  occupied  by  the  lessees  for  the  pur- 
poses of  these  presents,  and  may  distrain  all  or  any 
of  the  coal  and  other  minerals,  horses,  engines,  trams, 
waggons,  whimsies,  tools,  implements,  baskets,  ma* 
chines,  or  other  the  utensils,  matters,  and  things 
which  shall  be  found  in  or  upon  the  same  premises, 
and  the  same  may  take,  lead,  and  drive,  carry  away 
and  impound,  detain  and  keep,  or  otherwise  dispose 


400  APPENDIX. 

thereof  accor^Ung  to  law,  until  the  lent  which  shall 
be  then  due^  and  all  damage  occasioned  by  the  non- 
payment thereof  shall  be  fully  paid  and  satisfied. 

2.  If  the  rents  hereby  reserved,  or  any  of  them  or 
any  part  thereof  respectively,  shall  be  behind  or  un- 
paid for  the  space  of  sixty  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid  as  aforesaid, 
or  if  the  lessees  shall  make  default  in  observing  or 
performing  the  coyenants  and  conditions  contained 
in  this  lease,  and,  on  their  part,  to  be  observed  and 
performed  or  any  of  them,  then  and  in  any  such  case 
the  lessor  may  at  any  time  thereafter,  and  although 
he  may  not  have  taken  advantage  of  some  previous 
default  of  a  like  nature  into  and  upon  the  mines  and 
premises  hereby  demised,  or  any  part  thereof  in  the 
name  of  the  whole,  re-enter,  and  the  same  have  again, 
repossess  and  enjoy  as  of  his  former  estate. 

3.  If  the  lessees  shall  be  dedrous,  at  the  end  of 
any  year  of  the  said  term  hereby  granted,  to  abandon 
and  yield  up  the  mines  and  premises  hereby  demised, 
and  of  such  their  desire  shall  give  notice  in  writing 
to  the  lessor,  or  leave  such  notice  at  his  usual  or  last 
known  place  of  abode  in  twelve  calendar 
months  at  least  before  the  period  of  such  proposed 
abandonment,  then  this  present  lease  and  the  term 
and  estate  hereby  demised,  and  every  clause  matter 
and  thing  herein  contained  shall,  at  such  last  men« 
tioned  period,  cease,  determine,  and  become  abso- 
lutely void  to  all  intents  and  purposes  whatsoever, 
except  in  respect  of  any  previous  breach  or  non-per- 
formance of  tiie  lessees'  covenants  herein  contained. 

4.  If,  at  the  end  or  other  sooner  determination  of 
this  demise,  the  lessor  shall  be  desirous  of  purchas- 
ing all  or  any  of  the  moveable  machinery,  articles  and 
things  in,  upon,  or  under  the  above  mentioned  lands 
or  any  part  thereof,  and  used  or  employed  in  or  about 
carrying  on  and  working  the  mines  hereby  demised; 
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or  for  tbe  more  convenient  occupancy  thereof,  and 
shall  signify  such  his  desire  to  the  lessees  by  a  notice 
in  writing  to  be  given  to  them  or  left  for  them  at 
their  office  or  counting-house  aforesaid^  at  least  six 
calendar  months  before  the  expiration  or  other  sooner 
determination  of  the  said  term  (unless  the  said  term 
shall  be  determined  under  the  power  of  re-entiy 
hereinbefore  contained^  in  which  case  the  notice  may 
be  given  or  left  at  any  time  within  six  calendar 
months  after  such  determination  of  the  said  term), 
then  and  in  such  case  the  machinery^  ailicles  and 
things  specified  in  such  notice  shall  be  left  by  the 
lessees  and  be  taken  by  the  lessor  at  a  valuation  to 
be  made  thereof^  in  case  of  any  difference  or  dispute 
between  the  parties  as  to  their  value  in  the  manner 
hereinafter  provided,  and  the  amount  of  such  valua- 
tion^ when  ascertained  or  settled,  shall  be  paid  to  the 
lessees  within  three  calendar  months  next,  after 
such  valuation  shall  have  been  agreed  upon  and  de- 
livered to  the  parties  together  with  interest  money 
after  the  rate  of  £4  per  cent,  per  annum  from  tlie 
time  of  such  delivery  thereof. 

6.  If  any  dispute  or  difference  shall  arise  between 
the  lessor  and  the  lessees  concerning  the  value  of 
the  machinery,  articles  and  things  which  the  lessor 
shall  elect  to  take  or  detain  as  aforesaid,  or  the 
amount  to  be  paid  by  the  lessor  in  respect  thereof, 
or  touching  or  concerning  any  other  matter  or  thing 
which  it  is  hereby  provided,  shall  be  settled  by 
arbitration  in  case  of  dispute  or  difference,  or  touch- 
ing any  clause,  matter  or  thing  whatsoever  herein 
contained,  or  the  operation  or  construction  thereof, 
or  any  matter  or  thing  in  any  way  connected  with 
these  presents^  or  the  rights^  duties,  or  liabilities  of 
either  party  in  connection  with  these  presents,  then 
and  in  every  such  case  (except  where  hereby  other- 
wise expressly  provided)  the  dispute  or  difference 
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shall  be  referred  to  arbitration  in  manner  following, 
that  is  to  say— «acli  of  the  parties  in  difference  shall 
appoint  an  arbitrator,  and  the  two  arbitrators  shall 
appoint  an  umpire  either  at  once  or  after  difference 
shall  have  arisen  between  them.  And  in  case  either 
of  the  said  parties  in  difference  shall  neglect  or  refuse 
to  appoint  an  arbitrator  for  fourteen  days  after  notice 
in  writing  given  by  the  other  party  requiring  him  so 
to  do,  then  and  in  every  such  case  the  arbitrator 
chosen  by  the  party  giving  such  notice,  may,  by  any 
writing  under  his  hand,  nominate  and  appoint  a 
person  to  act  as  arbitrator  on  the  part  of  the  person 
refusing  or  neglecting  as  aforesaid,  and  the  award 
of  the  said  two  arbitrators  or  their  umpire,  as  the 
case  may  be,  shall  be  final  and  conclusive,  and  the 
submission  and  reference  to  such  arbitration  may,  on 
the  application  of  either  of  the  parties,  be  made  a  rule 
of  any  of  Her  Majesty's  Courts  at  Westminster. 


No.  III. 

LEASE  OF  OOAL  IN  A  SETTLED  ESTATE. 

By  the  19th  &  20th  Vic.  cap.  cxx.  s.  2,  called,  An 
Act  to  facilitate  leases  and  sales  of  settled  estateb,  it 
,  is  enacted  that  the  Court  of  Chancery  may  autho- 
rise leases  not  exceeding  in  the  case  of  minerals 
forty  years  in  duration,  and  on  condition  that  a  cer- 
tain portion  of  the  whole  rent  or  payment  reserved, 
shall  be  from  time  to  time  set  aside  and  invested, 
namely,  one  fourth  part,  when  the  person  entitled  to 
the  receipt  of  the  rent  is  himself  entitled  to  work  the 
minerals  for  his  own  benefit,  and  three  fourths  in 
other  cases.  Trustees  are  to  be  appointed  to  ensure 
the  due  application  of  such  portions.    By  sect.  32 


im 
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tenants  for  life  or  years,  under  settlement,  and  tenants 
by  courtesy,  or  in  dower,  or  in  right  of  a  wife 
who  is  seised  in  fee,  may  lease  for  twenty-one  years 
without  application  to  the  court,  upon  certain  con- 
ditions ;  but  such  demise  must  not  be  without  im- 
peachment for  waste.  Consequently  such  person 
could  not  lease  the  minerals  without  the  sanction  of 
the  court. 

The  following  is  an  extract  from  a  lease  of  coals 
imder  a  settled  estate  in  Yorkshire,  granted  under 
the  authority  of  the  Court  of  Chancery,  and  the  statute 
19  &  20  Vict.  c.  cxx.  In  this  lease  the  seams  of 
coal  are  let  at  so  much  per  acre  with  a  minimum 
rent  for  two  acres,  whether  the  coal  shall  be  raised 
or  not,  and  with  power  to  make  up  for  any  deficiency. 

^^  This  indenture  made  the  day  of 

&c.,  as  to  the  terms  and  provisions  thereof,  with  the 
approbation  of  the  Vice-chancellor  as 

appears  by  the  certificate  of  the  chief  clerk  of  the   sanction  of 
said  judge,  dated  the  ,  &c.,  made  in  ^^^"^  ®^ 

pursuance  of  an  order  made  the  in  the 

matter  of  an  Act  passed  in  the  19th  &  20th  years  of 
the  reign  of  Her  present  Majesty  Queen  Victoria, 
c.  cxx.,  intituled  an  Act  to  facilitate  leases  and  sales 
of  settled  estates,  and  in  the  matter  of  the 
estate,  situate  in  and  as  to  the  persons 

who  are  named  as  lessors  subject  to  an  order  of  the 
said  court  to  be  obtained  for  that  purpose  in  the 
said  matter,  and  which  order  is  intended  to  be  en- 
dorsed hereon.  Between  &c.  &c.  Witnesseth  that 
in  consideration  of  the  payments,  reservations,  cove- 
nants, and  agreements  hereinafter  reserved  and  con- 
tained on  the  part  of  the  said  X.  Y.,  his  executors, 
administrators  and  assigns.  They,  the  said  A.  B.  and 
C.  D.  in  exercise  of  the  power  for  that  purpose  vested 
in  them  by  the  said  order  of  the  do  and 

each  of  them  doth  by  these  presents  grant  demise  Demise. 
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of  rents. 


and  lease  unto  the  said  X.  Y.  all  that  or  so  much  of 
all  that  mine,  vein,  or  seam  of  coal  commonly  called 
the  ,  as  is  lying  within  and  imder  sJl  those 

closes  or  portions  of  closes  situated  in  the  township  of 
y  &c.  forming  part  of  the  said  estates, 

as  the  same  are  now  in  the  occupation  of  C.  D.  and 
known  by  the  names  of  and  containing  the  quan- 
tity following  or  thereabouts  (describe  the  several 
Liberties  and  doses  and  quantities)  together  with  liberty,  &c.  &c. 
(which  may  be  taken  &om  the  other  forms)  to  Hare 
and  to  Hold  the  said  mine,  &c.  of  coal  and  premises 
hei'eby  granted  and  demised  with  the  liberties  afore- 
said, for  the  full  term  of  years  thenceforth  next 
ensuing.     Yielding  and  paying  therefor  unto  the 
said  A.  B.  and  C.  D.  &c.  the  yearly  rent  of 
(say  300/.)  sterling  as  and  for  the  price  of  two  acres 
of  the  said  mine  &c.  of  coal,  whether  that  quantity 
shall  be  gotten  or  not  in  any  one  year  by  equal  half 
yearly  portions  on,  &c.,  xmtil  such  time  as  the  whole 
of  the  said  demised  mine  &c.  of  coal  shall  be  paid 
for  at  the  rate  of  150/.  for  every  acre  thereof  and  so 
in  proportion  for  any  fractional  part  of  an  acre,  the 
first  payment  to  be  made  on,  &c.    But  when  such 
rent  shall  have  been  paid  for  the  whole  of  the  said 
mine  &c.  of  coal,  at  the  rate  aforesaid,  including  the 
pillars  hereinafter  mentioned,  then  in  lieu  thereof, 
during  the  remainder  of  the  said  term,  the  yearly  rent 
of  a  peppercorn  if  demanded.     Also  yielding  and 
paying  during  the  continuance  of   this  demise  in 
manner  aforesaid  unto  &c.  the  further  sum  of  200/. 
for  every  acre  of  the  said  mine  &c.  of  coal  hereby 
demised,  and  so  in  proportion  for  any  fractional  part 
of  an  acre  thereof,  which  shall  be  worked  or  gotten 
out  of  the  said  lands  in  any  one  year  of  the  said 
term  over  and  above  the  quantity  of  two  acres  so 
hereinbefore  agreed  to  be  paid  for  annually  as  afore- 
said, the  first  payment  of  the  said  last  mentioned 
rent  to  be  made  on  the  half  yearly  day  which  shall 
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next  happen  after  such  additional  quantity  of  coal 
shall  be  ffotten  as  aforesaid.  Provided  always  that  if  Average 
the  said  X.  Y.  &c.  shall  not  win,  work,  and  get  out  of 
the  said  lands  the  quantity  of  two  acres  of  the  said 
mine  &c.  of  coal  in  any  one  year,  that  then  and  so  often 
it  shall  he  lawful  for  him  and  them  in  any  follow- 
ing year  or  years  of  the  term  to  work,  win,  and  carry 
away  all  such  deficiency  over  and  above  the  said 
stipulated  quantity  of  two  acres  without  paying 
any  further  or  other  yearly  rent  than  the  rent  of 
300/.  aforesaid,  but  nothing  in  this  proviso  or  these 
presents  shall  be  construed  to  excuse  or  lessen  the 
said  yearly  rent  of  300/.  or  the  rent  in  respect  of 
any  excess  of  getting  as  aforesaid.^'  Then  follow 
the  ordinary  provisoes  and  covenants,  and  lastly  ade-  Covenants.. 
claration  that  the  lessors  will  stand  possessed  of  and 
interested  in  the  rents,  covenants,  &c.,  reserved 
and  entered  into  upon  trust  to  apply  the  former  and 
act  as  to  the  latter  as  shall  be  directed  by  the  Court 
of  Chancery  in  the  matter  of  the  Act  of  Parliament 
referred  to  and  of  the  said  settled  estates. 


No.  IV. 


LEASE  OR  GRANT  OF  A  WAT-LEAVE  OR  RIGHT  OF 
USING  A  RAILWAY. 

This  Indenture  made  the  day  of  1861, 

between  John  Cox,  hereinafter  called  the  grantor, 
of  the  one  part,  and  James  Ward,  hereinafter  called 
the  grantee,  of  the  other  part,  witnesseth  that  the  Bemise. 
said  grantor  doth  by  these  presents  grant  and  demise 
unto  the  said  grantee  full  licence,  right  and  authority 
for  himself  and  his  agents,  workmen  and  servants 
to  use,  for  the  purposes  hereinafter  mentioned,  at  all 
times  (between  the  hours  of  five  in  the  morning  and 
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eight  in  the  evening),  all  that  railway  extending  in 
one  continued  line  from  A,  in  the  parish  of  B,  to  C, 
in  the  parish  of  D  (describe  the  way  accurately), 
with  liberty  to  pass  and  repass  along  the  said  line, 
and  with  all  usual  waggon  and  other  carriages 
drawn  by  horses  or  moved  by  steam  or  other 
engines,  of  any  kind  whatsoever,  to  convey  all 
such  coal  and  other  minerals  as  shall  from  time  to 
time  be  raised  by  the  grantee  out  of  all  that  mine 
(describe  particularly  the  mine,  colliery,  pit,  or 
seams)  ;  and  to  convey  all  other  materials  and  things 
which  shall  be  thought  necessary  or  proper  for  carry- 
ing on  the  said  mine ;  and  for  the  purposes  afore- 
said, to  use  all  the  fixed  engines,  machinery,  build- 
ings, and  works  belonging  to  the  said  railway.  To- 
gether with  all  other  privileges  and  appurtenances 
to  the  said  right  of  way  belonging.  To  Have  and  to 
Hold  the  said  licence,  right,  and  authority,  and  all 
the  other  premises  hereby  demised  imto  the  grantee, 
from  the  day  of  1861,  for  the  full  term 

of  years  therein  next  ensuing.  Bendering  and 

paying  therefor,  ^very  year,  by  four  equal  quarterly 
payments,  on  the  usual  quarter  days,  the  sum  of 
pounds,  the  first  quarterly  payment  to  be  due  and 
payable  on  the  26th  day  of  March  now  next  ensuing. 
And  the  said  grantee  covenants  with  the  said  grantor 
that  he,  the  said  grantee,  will  pay  to  the  said  grantor 
the  rent  aforesaid  at  the  times  aforesaid,  and  also 
will  defray  all  outgoings,  rates  and  taxes  chargeable 
by  law  upon  the  premises.  And  also  shall  at  all 
times  during  the  said  term  permit  the  said  grantor 
and  all  persons  duly  authorised  by  him  to  use  and 
enjoy  the  said  railway  for  any  similar  purposes,  with 
as  little  interruption  as  possible,  and  shall  accord- 
ingly enter  into  and  adopt  all  reasonable  arrange- 
ments, which  shall  be  proposed  from  time  to  time 
by  the  said  grantor,  or  other  persons  aforesaid,  in 
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that  behalf.  And  also  shall  at  all  times  do  as 
little  injury  as  possible  to  the  said  railway,  and  the 
sides,  rails,  fences,  and  drains  thereof,  and  the 
buildings,  works,  and  property  connected  therewith. 
And  also  shall  from  time  to  time  during  the  said 
term,  except  during  the  last  year  thereof,  contribute 
his  just  share  of  such  reasonable  costs  as  shall  be 
required  to  be  incurred  for  the  laying  of  new  rails, 
or  the  necessary  repair  and  support  of  the  said  rail- 
way, and  of  all  the  sides,  rails,  fences,  drains  and 
walls  belonging  thereto,  and  of  so  much  of  the 
engines,  rollers,  ropes,  buildings,  machinery,  and 
works  held  therewith  as  shall  be  used  and  enjoyed 
by  the  said  grantee  in  common  with  any  other  per- 
sons whomsoever.  And  also  shall  and  will  at  all 
times  during  the  said  term  keep  and  preserve  the 
said  railway,  buildings,  fixed  engines,  machinery, 
rollers,  ropes  and  works  hereby  authorised  to  be 
used  and  enjoyed  in  common  as  aforesaid  in  good 
repair,  and  fit  for  the  purposes  of  the  rights  and 
liberties  hereby  granted  and  demised.  Provided  Power  to 
always  and  it  is  hereby  agreed  that  if  at  any  time  terminate 
during  the  term  the  said  grantee  shall  neglect  or  for  breach  of 
refuse  to  perform  any  of  the  covenants  and  agree-  covenant. 
ments  in  this  deed  contained  on  his  part  to  be  ob- 
served, then  it  shall  be  lawful  upon  any  such  breach 
for  the  said  grantor  by  notice  in  writing,  signed  by 
him  and  delivered  to  the  said  grantee,  or  left  at  his 
usual  or  last  place  of  abode,  to  declare  that  these 
presents  and  the  right  and  liberty  thereby  granted 
shall  thenceforth  determine,  and  therefore  these 
presents  shall  forthwith  become  absolutely  void, 
except  in  respect  of  any  previous  breach  of  the 
covenants  and  agreements  herein  contained.  Pro- 
vided also — (Here  may  be  inserted  powers  to  distrain 
on  non-pajment  of  rent,  a  covenant  by  the  grantor 
for  quiet  enjoyment,  and  a  proviso  similar  to  that 


408 


A1»PENDIX. 


at  the  end  of  Form  No.  I,  by  which  the  coTenants, 
agreements^  &c.,  shall  be  declared  to  bind  the  heirs 
&c.  in  like  manner  as  if  they  had  been  respectively 
named  after  the  words  grantor  and  grantee.)  Li 
witness  whereto^  &c. 


No.  V. 
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VARIOUS   COVENANTS  AND   PROVISOES. 

Clause  A. 

This  clause  may  be  added  to  the  covenant  to  pay 
the  rent :  ''And  if  the  said  (lessee)  his  executors,  &c., 
shall  be  adjudged  a  bankrupt,  or  make  any  compo- 
sition with  his  or  their  creditors,  for  the  paynient  of 
his  or  their  debts,  or  take  the  benefit  of  the  statutes 
for  the  relief  of  insolvent  debtors,  then  it  shall  be 
lawful  for  the  said  (lessor),  his  heirs  or  assigns,  to 
re-enter  into  and  upon  the  said  demised  lands,  col- 
liery, seams  of  coal,  and  premises  hereby  demised 
and  re-possess  and  enjoy  the  same,  as  if  these  presents 
had  not  been  made." 

Clause  B. 

This  is  a  proviso  to  meet  the  contingency  of  a 
fault  or  dislocation  being  met  with  :  "  Provided  also, 
&c.;  that  if  in  working  the  said  seam  any  fault  or 
dislocation  shall  at  any  time  be  discovered,  the  said 
(lessee)  if  required,  shall  at  his  own  expense  make 
proper  and  reasonable  trials  through  such  faults  or 
dislocations  for  the  purpose  of  ascertaining  whether 
or  no  the  seam  so  interrupted  is  workable  and  mar- 
ketable beyond  such  fault  or  dislocation,  and  if  such 
seam  shall  be  found  workable  and  marketable,  shall 
at  his  own  expense  continue  the  working  thereof.' 
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Clause  C. 

This  covenant  is  to  prevent   excavations  under  Coveaant 
buildings  on  the  surface  under  which  the  seams  de-  under 
mised  are  situate  :  "  And  also  that  the  said  (lessee),  ^"^^^e^- 
&c.f  shall  not  unless  authorised  to  do  so  by  the  lessor, 
extend  his    workings    under    any    farm    or    other 
house  or  buildings  now  or  hereafter  to  be  erected 
on  the  lands  delineated  on  the  map  hereto  annexed, 
nor  within  the  distance  of  ten  yards  on  each  side 
thereof;    but  in  the  event  of  any  damage  to  such 
erections  by  the  act  or  default  of  the  said  (lessee), 
&c.  in  violation  of  this  stipulation  reasonable  com- 
pensation shall  be  made  in  respect  of  the  same,  and 
the  said  (lessor),  &c.  shall  be  kept  indemnified  against 
any  suit  or  suits  at  law  for  damages  in  respect  of  the 
same." 


Clause  D. 

This  is  a  pi*ovi80  to  enable  the  lessee  to  work  coals 
in  any  adjoining  mines,  and  vice  versd,  by  dccess 
thereto  from  the  seam  demised :  ^'  Provided  always, 
&c.,  that  the  said  (lessee),  &c.  shall  have  liberty  and 
licence  to  make  an  outstroke  into  any  adjoining 
mines,  and  by  means  thereof  to  work  any  minerals 
therefrom  upon  payment  of  a  way-leave  in  respect 
thereof  of  (say)  Id.  per  ton,  but  so  that  such  out- 
stroke be  so  constructed  and  driven  as  that  the  said 
(lessee)  at  his  own  expense  shall  not  be  precluded 
from  effectually  stopping  up  the  same  by  sufficient 
frame-dams  or  ot^er  dams  to  be  placed  therein  at 
the  expiration  or  determination  of  this  term,  and 
also  shall  have  liberty,  subject  to  the  same  con- 
dition as  to  dams,  to  work  any  portion  of  the  seams 
hereby  demised  by  means  of  an  instroke  from 
any  adjoining  property ;  but  both  the  said  liberties 
and  powers  to  be  subject  to  the  further  condition 
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that  the  said  (lessee),  &c.  shall  cause  distinct  and 
sufficient  marks  to  he  made  and  maintained  on  the 
roof  or  side  of  every  level  heading  or  stall  that  may 
cross  and  pass  over  the  houndary  of  the  seams  of 
coal  hereby  demised  into  or  out  of  any  adjoining 
workings  so  as  to  enable  the  said  (lessor),  &c.  to 
determine  and  check  the  accuracy  of  the  surveys 
kept  by  the  said  (lessee),  &c." 


Another 
form  of  an 
average  or 
deficiency 

claiu 


Clause  E. 

"Proviso.  Provided  always,  and  it  is  hereby 
agreed  and  declared  by  and  between  the  parties  here- 
to that  after  the  said  dead  or  certain  rent  of 
shall  become  payable  as  aforesaid  notwithstanding 
the  reservations  hereinbefore  contained  of  the  said 
royalties  on  minerals  no  such  royalties  shall  be  ac- 
tually paid  or  payable  in  any  year  unless  the  amount 
of  such  royalties  in  that  year  exceed  the  amount  of 
the  said  dead  or  certain  rent,  it  being  the  true  intent 
of  the  parties  hereto  that  in  case  in  any  current  year 
of  the  term  hereby  granted  the  amount  of  the  royal- 
ties on  minerals  wrought  in  such  year  shall  fall  short 
of  the  dead  or  certain  rent  payable  for  such  year,  the 
said  dead  or  certain  rent  only  and  no  royalty  shall  in 
that  year  be  actually  paid,  but  that  in  case  the  royal- 
ties shall  in  any  current  year  of  the  term  hereby 
granted  exceed  the  said  dead  or  certain  rent  payable 
for  such  year,  then  so  much  and  no  more  of  the  said 
royalties  as  shall  exceed  the  amount  of  the  said  dead 
or  certain  rent  shall  in  such  year  be  actually  payable 
in  addition  to  the  said  dead  or  certain  rent." 

Provided  also,  and  it  is  hereby  further  agreed  and 
declared  that  if  in  any  half-year  of  the  said  term 
hereby  granted  after  the  said  dead  or  certain  rent  shall 
have  become  payable  as  aforesaid,  the  said  A.  B.,  his 
executors,  &c.,  shall  not  work,  obtain^  or  bring  to  the 
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surface  from  or  out  of  the  mines  hereby  demised  such 
a  quantity  of  minerals  as  shall  be  sufficient  to  pro- 
duce royalties  at  least  equal  in  amount  to  the  said 
dead  or  certain  rent  and  shall  in  either  of  the  next 
succeeding  half-years'  work  obtain  and  bring 

to  the  surface  such  a  quantity  as  will  be  sufficient  to 
produce  royalties  in  excess  of  such  dead  or  certain 
rent,  then  and  in  such  case  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  him  or  them  to 
retain  find  keep  back  as  much  of  the  royalties  other- 
wise payable  thereon  as  will  be  equal  to  the  loss 
sustained  by  such  deficient  workings. 

Yet  so  nevertheless,  that  during  the  said  term 
there  shall  always  be  paid  at  the  least  the  dead  or 
certain  rent  hereby  reserved,  whatever  may  be  the 
quantity  wrought,  and  so  that  no  deduction  for  the 
deficiency  in  any  half-year  be  made  except  in  one 
or  either  of  the  next  succeeding  half  years. 

Chinese  F 

Provided  also,  and  it  is  hereby  further  agreed  and  Breakage 
declared  that  although  in  the  process  of  working  the 
minerals  hereby  demised  there  may  be  by  arrange- 
ment between  the  said  A.  B.,  his  executors,  &c.,  and 
his  and  their  workmen,  or  according  to  custom,  or  by 
breakage  or  otherwise  sent  out  under  the  denomina- 
tion of  ^  Large  Coal ''  as  great  a  proportion  of  small 
coal  as  1201b.  in  every  ton  known  as  colliers'  ton  of 
2,640  poimds  of  coal  passed  over  the  weighing  ma- 
chine or  a  still  greater  proportion,  yet  nevertheless 
the  royalty  hereinbefore  reserved  on  large  coal  shall 
be  payable  upon  every  2,520  pounds  of  every  such 
ton,  and  the  'royalty  hereinbefore  reserved  on  small 
coal  upon  the  remaining  120  pounds  thereof,  whatso- 
ever may  be  the  actual  proportions  of  large  and  small 
coal  respectively  therein^  it  being  the  intention  of  the 
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parties  hereto  that  the  said  A.  B.,  his  executors,  &c., 
shall  not  for  any  cause  or  upon  any  pretence  be  en- 
titled to  the  benefit  of  the  small  coal  royalty  hereby 
reserved  upon  a  greater  proportion  than  120  pounds 
of  every  2,G40  pounds  of  coal  worked  and  obtained 
as  large  coal  and  that  no  abatement  of  royalty  or  al- 
lowance on  weight  either  in  respect  of  breakage  or 
upon  any  pretext  whatever  shall  be  made  in  regard 
to  any  minerals  other  than  coal. 

Clause  G. 

Definition  of       And  it  18  hereby  agreed  and  declared  that  the  term 

emau  coal,      large  coal  shall  include  all  coal  that  will  not  pass 

through  a  screen  the  bars  of  which  are  one  inch 

asunder,  and  the  term  small  coal  shall  include  all 

coal  that  will  pass  through  such  a  screen. 


No.  VI. 

THE  FRENCH  LAW  OF  MINES. 

The  following  pages  furnish  a  brief  outline  of  the 
leading  enactments  of  the  French  Code  as  relates  to 
minerals.  As  to  the  property  in  them  there  has  been 
some  diversity  in  the  views  of  the  Legislature  at  dif- 
ferent periods,  but  at  present  no  one  can  search  for 
minerals  except  the  owner  of  the  land,  or  by  the 
authority  and  concession  of  the  Government.  The 
great  distinction  between  the  law  of  £ngland  and 
France  is  this,  that  in  England  the  proprietor  is  the 
absolute  owner,  and  may  leave  his  minerals  nntoached 
for  ever ;  while  in  France  the  State  may  step  in  and 
concede  the  power  to  work  for  coal  or  ores  upon  cer- 
tain conditions  without  the  kmdovmer^s  cotuaU,  If  the 
person  who  is  desirous  of  searching  cannot  come  to 
terms  with  the  proprietor  of  the  surface,  he  presents 


APPENDIX.  413 

a  petition  to  tlie  pr^fet  of  the  department,  setting 
forth  all  particulars  and  accompanied  with  a  plan. 
Public  notices  of  the  demand  are  then  published  in 
various  places  during  four  months,  after  the  lapse  of 
which  the  pr^fet  proceeds  to  adjudicate.  Every  fa- 
cility is  given  to  opponents,  whether  public  bodies  or 
private  individuals,  up  to  the  time  of  the  signature  of 
the  concession.  If  the  prefect  determines  to  accord 
the  claim  he  also  considers  the  question  of  indemnity 
to  the  landowner^  and  takes  the  evidence  of  skilled 
surveyors,  &c.,  nominated  by  the  claimant  and  the 
proprietor.  In  the  meantime  the  pr^fet  reports  to 
the  Minister  of  Public  Works,  who  after  consulting 
the  *'  Council  of  Mines,"  and  again  hearing  the  op* 
posing  parties,  if  they  desire  it,  draws  up  the  decree 
of  concession.  It  is  held  that  this  decree  includes  all 
necessary  powers  for  making  such  surface  roads  as 
are  essential  to  the  works.  The  landlord,  however, 
is  entitled  to  double  the  rent  previously  received  in 
the  cases  where  the  surface  can  be  restored  and  the 
experimental  works  last  only  for  a  year.  In  other 
cases  of  permanent  damage  he  may  insist  upon  the 
purchase  of  the  land,  which  is  to  be  valued  by  ex- 
perts upon  the  basis  of  doubling  the  value  of  it  at  the 
time  of  the  commencement  of  the  works.  And  if  in 
the  progress  of  the  works  any  damage  is  done  by 
water  or  otherwise  to  a  neighbouring  mine,  the  law 
provides  for  the  calculation  and  enforcement  of  com- 
pensation. As  to  matters  of  dispute  which  may  rise 
subsequently,  they  are  to  be  decided  by  the  ordinary 
tribunals.  The  grantee  of  the  concession  is  also  liable  » 
to  two  payments  to  the  Treasury,  one  fixed,  and  the 
other  fluctuating.  The  fixed'  payment  is  an  annual 
one,  at  the  rate  of  ten  francs  for  every  square  kilo- 
metre* of  surface.    The  fluctuating  payment  is  an- 

*  A  kilometre  is  1093  yards  in  length. 
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nuallj  determined  by  the  Budget,  like  other  public 
taxes,  but  must  not  exceed  5  per  cent,  of  the  net  pro- 
duce. The  grantee  is  entitled  to  compound  for  this 
tax,  if  he  desires  to  do  so.  In  addition  to  these  im- 
posts the  grantee  is  bound  to  pay  a  further  per-cent- 
age  to  form  a  ^^  deficiency  fund,"  to  be  disposed  of 
by  the  minister  in  aid  of  the  grantees  in  the  event  of 
proved  losses  or  accidents.  With  regard  to  the  in- 
demnity to  the  proprietor  in  respect  of  the  minerals 
extracted,  his  claim  is  clearly  recognised  by  law. 
The  State,  no  doubt,  regards  the  projected  mine  as  a 
new  and  special  property  created  by  the  decree  of 
concession  and  distinct  from  the  ownership  of  the 
land.  Upon  this  principle  the  State  reserves  to  itself 
the  right  of  regulating  this  special  property  in  its  own 
way.  Since  the  year  1842  it  is  decreed  that  a  clause 
to  be  inserted  in  the  schedule  of  charges  shall  fix  the 
dues  as  between  the  grantee  and  the  landowner. 
These  payments,  or  (as  we  should  call  them)  "  royal- 
ties," may  be  rendered  in  kind  or  in  money.  In  the 
event  of  contention  as  to  amount,  the  GK)vemment 
looks  to  precedent  and  the  custom  of  the  country. 
Thus  in  some  places  it  sanctions  the  render  to  the 
landowner  of  a  certain  proportion  of  the  coal  won ; 
in  others  it  authorises  the  payment  of  a  centime  or 
fraction  of  a  centime  for  every  hecto^tre  of  coal  ex- 
tracted ;  or  of  five  or  ten  centimes  for  every  hectare 
of  surface.*  The  question  of  amount  is  in  the  first 
instance  referred  to  the  cognizance  of  the  pr^fet ;  but 
it  may  be  disputed  again  before  the  Minister  of  State, 
and  be  finally  determined  by  him.  The  claim  of  the 
discoverer  of  minerals  is  also  recognised,  but  his  peti- 
tion goes  at  once  to  the  Emperor  himself. 

With  regard  to  the  supervision  of  mines  the  law 
requires  that  the  occupier  should  register  his  domi- 

*  Hectolitre,  not  quite  3  bushels;  hectare,  about  2J 
acres. 
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cile  in  the  office  of  the  pr^fet.  Whenever  the  work- 
ings are  likely  to  affect  the  public  safety,  or  that  of 
the  workmen^  or  the  preservation  of  the  soil  and  the 
dwelling-houses  on  the  surface,  he  is  required  to  give 
immediate  notice  to  a  public  officer  called  the  en- 
gineer of  mines,  who  acts  under  the  orders  of  the 
director-general  for  the  purpose  of  enforcing  the  laws, 
and  also  to  the  mayor  of  the  commune.  The  engineer 
proceeds  to  the  mine,  draws  up  a  written  statement, 
and  transmits  it  to  the  pr^fet,  with  suggestions  as  to 
the  proper  course  to  be  adopted  under  the  circum- 
stances. The  pr^fet  is  to  act  according  to  his  discre- 
tion. But  if  the  danger  is  imminent  and  serious  the 
engineer  is  to  serve  requisitions  at  once  upon  the  local 
authorities  for  such  supplies  and  aid  as  he  deems  ne- 
cessary. On  the  occurrence  of  serious  accidents  either 
to  the  works  or  the  workmen,  the  occupier  is  to  give 
notice  to  the  mayor  and  the  agent  of  the  mines.  The 
mayor  draws  up  a  report,  and  in  conjunction  with  the 
engineer,  takes  all  suitable  steps  to  meet  the  emer- 
gency. Any  expenses  thus  incurred  to  be  defrayed 
by  the  occupier. 

If  the  engineer  discover  that  part  or  the  whole  of 
the  workings  is  in  such  a  state  as  to  compromise  the 
safety  of  the  miners,  it  becomes  his  duty  to  report  to 
the  pr^fet.  The  latter  hears  the  parties  concerned, 
and  if  the  occupier  admits  the  alleged  facts  the 
workings  are  ordered  to  be  closed.  If  the  facts  are 
disputed,  the  pr^fet  hears  the  evidence  of  skilled 
witnesses  and  decides  to  the  best  of  his  ability. 

The  grantee  is  not  permitted  to  sell  or  sublet  the 
property  in  lots  without  the  sanction  of  the  Govern- 
ment. So  also  if  he  wishes  to  abandon  the  workings, 
he  is  requii-ed  to  send  in  plans  and  give  three  months' 
notice  to  the  administration  of  mines  before  he  can 
legally  do  so. 

The  grantees  are  the  absolute  owners  of  the  con- 
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ceded  property  which  is  ckssed  as  '^  immeable  "  (Le. 
real  estate)^  and  even  thd  horses  and  all  the  ma- 
chinery are  placed  under  the  same  head  of  property. 
The  grantees  are  held  liable  to  prosecute  the  works 
in  a  aatiirfactory  miumer.  Their  works  must  be  in 
operation  within  one  year,  at  the  latest,  from  the 
date  of  the  concession,  and  they  must  be  continued 
without  interruption.  It  is  deemed  important  that 
year  by  year  detailed  plans  of  the  last  year*s  work- 
ings should  be  registered  in  the  office  of  the  pi^fet,  on 
a  scale  of  one  metre  to  a  thousand.  Every  grantee 
is  prohibited  from  working  under  lands  adjoining 
dwelling  houses  and  one  hundred  metres  therefrom. 

In  order  to  sec  ure  an  accurate  knowledge  of  the 
mineral  resour  oes  of  the  Empire,  and  of  the  actual 
working  of  mines,  the  Government  has  established 
schools  in  which  students  from  the  Poly  technique 
School  are  specially  instructed  in  mining.  They  are 
not  admitted  to  the  degree  of  ^'  engineer  "  until  they 
have  passed  a  searching  examination.  They  are  sub- 
sequently employed  under  the  orders  of  the  inspec- 
tors-general and  the  engineers-in-chief  in  the  mineral 
districts.  It  is  their  duty  to  give  advice  to  the  pie- 
fets,  and  to  suggest  measures  of  safety  to  the  magis- 
trates and  the  proprietors,  and  to  inform  the  autho- 
rities of  all  infractions  of  the  mineral  code  which 
come  to  their  knowledge.  In  short,  it  appears  that 
the  Government  engineer  of  mines  is  by  far  the  most 
important  office  connected  with  them,  and  that  he 
initiates  almost  every  proceeding.  Questions  relating 
to  the  property,  payments,  and  drainages  are  deter- 
mined by  the  ordinary  civil  tribunals.  And  charges 
of  fraudulent  working  and  breaches  of  special  laws 
are  dealt  with  by  the  tribunals  of  correctional  police. 

The  General  Council  of  Mines  has  a  very  large 
jurisdiction  over  mineral  interests.  We  have  stated 
that  the  question  of  concession  may  be  carried  up 
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before  ibis  higli  court,  and  tliey  may  also  be  con- 
Bulted  upon  nearly  every  important  matter  arising  out 
of  mineral  disputes.  The  Imperial  taxes  are  paid  to 
the  receiver  of  the  commune,  and  accurate  tables  of 
the  sums  payable  are  to  be  prepared  and  published 
annually.  The  duty  of  assessing  each  mine  in  respect 
of  the  proportionate  payments  due  as  a  tax  or  royalty 
to  the  Imperial  treasury  is  cast  upon  the  pr^fet  and 
his  council.  But  he  is  furnished  with  detinite  in- 
structions for  making  the  assessment,  of  which  the 
following  are  the  leading  propositions.  The  value  of 
the  gross  produce  is  ascertained  partly  by  actual  sales 
and  partly  by  estimate  and  comparison  of  prices  so 
far  as  relates  to  unsold  produce.  From  this  sum  are 
to  be  deducted  the  wages  of  workmen ;  maintenance 
of  horses ',  expenses  of  keeping  up  the  workings, 
shafts^  &c.,  underground;  motive  power  and  ma- 
chinery ;  repair  of  buildings ;  surface  roads ;  the  cost 
of  the  first  construction  of  pits,  headings,  and  other 
works  of  art ;  the  first  cost  of  machinery,  of  build- 
ings, and  of  ways ;  and,  lastly,  the  office  expenses. 
The  proportionate  payment  to  the  state  will  always 
be  made  upon  this  basis,  to  be  re-adjusted  according 
to  the  facts  of  every  year.  For  the  first  year  of  the 
eoncession,  however,  it  is  to  be  fixed  by  an  estimate 
of  the  probable  production.  Since  the  principles  of 
valuation  and  of  deductions  were  first  laid  down, 
some  further  items  of  reduction  have  been  recognised, 
the  chief  of  which  are  the  items  of  expenses  incurred, 
in  aid  to  injured  workmen,  the  price  paid  for  lands 
essential  to  the  works,  and  damages  for  injuries  by 
water  or  other  mining  operations. 

By  a  more  recent  decree  also,  an  officer,  called 
*'  garde-mine ''  or  mine-keeper,  has  been  appointed, 
whose  duty  it  is  to  act  under  the  engineer  in  enforc- 
ing the  laws,  and  proving  any  infractions  of  them. 
This  officer  is  held  responsible  for  taking  all  needful 
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measures  in  cases  of  urgent  danger ;  for  verifying  thd 
plans  of  the  grantee ;  and  for  executing  certain  tri- 
gonometrical operations  and  works  of  examination 
for  the  purpose  of  ascertaining  the  situation  of  useful 
minerals. 

With  regard  to  the  qualification  of  sub-officers,  it 
is  decreed  that  no  man  shall  act  as  master  miner  or 
overman  of  works  who  has  not  worked  as  a  miner, 
or  mechanician  underground  for  three  consecutive 
jears  at  least.  Every  miner  and  workman  is  to  be 
supplied  with  a  small  book  of  rule^,  and  is  to  con- 
form to  the  orders  of  the  Government.  No  workman 
is  to  be  employed  who  cannot  produce  his  book, 
showing  his  lawful  release  from  his  last  employer. 
A  registry  of  employes  is  to  be  kept  at  the  mayor's 
office.  Besides  these  precautions,  an  exact  daily  re- 
turn of  all  persons  employed  is  to  be  kept  at  the 
works  and  returned  to  the  mayor.  It  is  part  of  the 
duty  of  the  engineers  to  verify  the  roll  or  lists  of 
workmen  in  their  presence,  and  the  mayor  is  em- 
powered to  do  the  like.  No  child  under  ten  years  of 
age  is  allowed  to  work  luderground  or  descend  the 
shaft  No  tipsy  or  sick  workman  is  allowed  to  go 
down,  nor  any  stranger  without  special  permission. 
Every  workman,  who,  by  disobedience  or  insubor- 
dination, compromises  the  safety  of  persons  or  pro- 
perty, is  to  be  prosecuted  under  certain  provisions  of 
law  applicable  to  the  case. 

This  short  outline  will  serve  to  show  how  widely 
the  French  mineral  laws  differ  from  our  own.  There 
the  state  is  empowered  to  interfere  at  every  stage  of 
mining  business,  and  exercises  a  kind  of  prerogative 
power  over  the  mineral  tracts  and  the  lands  under 
which  they  lie.  In  Great  Britain  the  landowner  is 
the  absolute  master  of  the  subjacent  minerals,  and 
the  state  has  no  power  to  interfere  with  him  in  let- 
ting or  refusing  to  lease  them.    There  is^  however,  a 
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growing  tendency,  on  the  part  of  our  legislature,  to 
interfere  in  the  regulation  of  mines  in  the  interest  of 
the  safety  of  large  bodies  of  skilled  workmen.  It 
would  be  interesting  to  enquire  what  are  the  relative 
advantages  of  the  two  systems,  and  their  results  in 
accidents  and  loss  of  life,  but  I  have  not  the  means 
of  comparing  them.  The  outline  of  French  law  is 
taken  from  a  valuable  work  by  M.  Dufour,  an  advo- 
cate of  the  bar  of  Paris, 
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ACCIDENTS  IN  MINES,  277. 

causes  of,  278. 

liability  of  master  for,  279. 

where  competent  foremen  are  employed,  287. 

where  there  is  a  violation  of  rules,  280. 

caused  by  fellow-workmen,  288. 

statute  relating  to,  [341]. 

AGENT,  146. 

definition  of,  146. 

contractB  by,  147. 

general  and  special  agents,  147* 

powers  of  agents,  148. 

how  far  responsible  for  wages,  149. 

liability  to  be  summoned  for  wages,  160. 

AGREEMENT  FOR  A  LEASE,  38. 

distinction  beeween  lease  and  agreement,  38. 
AMBIGUITY,  34. 

in  a  deed,  evidence  to  explain,  34. 
ARTIFICER, 

who  is  under  the  Track  Act,  314. 
ARTIFICIAL  WATER-COURSES,  121. 

prescriptive  claim  to,  123. 
AVERAGE  CLAUSE,  Appendix. 
ASSIGNEES, 

of  bankrupt,  lease  by,  25. 

BANKRUPTCY, 

of  a  master,  187. 

of  one  partner,  139. 

clause  in  lease  to  provide  for.  Appendix. 
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BABBIEBS, 

covenant  to  leave,  55. 

necessity  for,  244. 

breaking  through,  liability  for,  245. 

principle  of  law  relating  to,  252. 

BOYS, 

age  of,  to  be  employed  underground,  849. 

BKEAKAGE, 

clause  in  lease  relating  to.  Appendix. 

BRICKFIELDS, 

poor-rate  upon,  218. 

BUILDINGS, 

right  to  support  for,  233. 

CANALS, 

law  as  to  minerals  under,  276. 

COAL, 

property  in,  1. 

right  to  work  when  severed  fh>m  surface,  17. 

stealing  from  adjoining  mine,  261. 

lying  under  railways  and  canals,  264. 

power  to  work  by  limited  interests,  18. 

winning  by  instioke,  57. 

COLLIER, 

contract  of  hiring,  150. 

form  of  contract  with,  151. 

unwritten  contract  with,  152. 

the  case  of  new  colliers,  153. 

how  contracts  may  be  terminated,  154. 

stoppage  of  work,  154. 

duty  of  master  to  find  work,  156. 

mutuality  of  contract,  157. 

uncertainty  of  employment,  1 58. 

see  head  of  Gontriact,  150. 

COLLIERIES, 

rating  of,  191. 

COMBINATION  OF  WORKMEN,  324. 

charge  of  Chief  Justice  Tindal,  327. 
recent  judgments  upon,  329. 
statutes  relating  to,  324. 
when  legal  and  illegol,  335,  388.    . 
comments  on  the  cases,  342. 
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COMMONS, 

mineralfl  under,  IQ. 

inclosare  of,  13  and  241. 

injury  to  surface  of,  241. 

statutes  as  to  inclosure,  13  and  14. 

right  to  support  for  surface  of,  241. 

COMPENSATION,      . 

for  injury  to  surface  of  commons,  14. 
to  relatives  in  case  of  deaths,  298. 

CONCILTATION, 
Courts  o^,  189.  . 

CONSTRUCTION  OF  COVENANTS,  46. 

CONTRACT  OF  SERVICE,  160. 

definition  of,  160. 

general  hiring,  151. 

express  and  implied  contracts,  1 62. 

who  may  enter  into,  146. 

by  agents,  146. 

form  of.  for  engaging  colliers,  151. 

effect  of  customs  and  usages,  152. 

how  terminated,  154. 

mutuality  of,  158. 

when  it  may  be  rescinded,  182. 

CONTRACTOR, 

responsibility  of,  for  accidents,  284  and  298. 

CONVICTION, 

effect  of,  on  contract,  188. 

COPYHOLDER, 

waste  by,  in  working  minerals,  19. 
COPYHOLDS, 

tenure  of,  4. 

property  in  coal,  under,  6. 

Enfranchisement  Act,  10. 

COVENANTS, 

how  made,  33. 

in  leases,  32. 

what  are  usual  in  leases  of  coal,  34. 

to  work  coal,  46. 

to  leave  a  barrier,  66. 

running  with  the  land,  64. 
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JPIXTVRES— continued. 

between  landlord  and  tenant,  89. 
when  they  must  be  removed,  90. 
in  case  of  bankrupt  tenant,  92. 
distinction  between,  and  furniture,  (8. 
as  affected  by  local  customs,  95. 
between  vendor  and  vendee,  96. 
between  mortgagor  and  mortgagee,  94. 
special  agreement  as  to  prevails,  96. 
stipulations  in  leases  relating  to,  96. 

FORFEITURES, 

acceptance  of  rent  after,  41, 
waiver  o^  41. ' 

FRAUDS, 

statute  of  as  to  leases,  23. 
as  to  contracts,  145. 

FRENCH  LAW  OF  MINES,  Appendix. 

FRAUDULENT  WORKING  BY  COLLIERS,  347. 

GENERAL  RULES  EOR  COLLIERIES,  [343]. 

HIRING, 

contract  of,  by  age^t8,  146. 
of  colliers,  150. 
general,  effect  of  in  law,  151. 
contract,  form  of,  151. 

INCLOSED  COMMONS, 
coal  under,  13,  2. 

INCLOSURE  ACTS, 

as  to  iiyuries  to  the  surface,  243. 

INJURIES  CAUSED  BY  MINING,  230. 

when  owner  of  surface  and  subsoil  are  separated,  230. 

rights  and  duties  of  each,  231. 

right  of  support,  232. 

claim  for  compensation,  234, 

when  the  claim  arises,  235. 

statement  of  rules  as  to  support,  237* 

support  of  buildings,  233-238. 

title  to  it  by  prescription,  239. 

excavations  under  commons,  241. 

effect  of  Inclosure  Acts,  242. 
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INSPECTION  OF  COLLIERIES.  348. 
statute  providing  for,  348  to  [374]. 

INSTROKE  and  OUTSTROKE, 
clause  to  secure,  Appendix. 

INSTROKE, 

working  adjacent  seams  by,  57. 

INTIMIDATION  BY  WORKMEN,  336. 

INUNDATIONS  AND  BARRIERS,  244. 
natural  and  artificial  flow  of  water,  254. 

JOINT  PROPERTY  IN  MINERALS,  141. 

JOINT  STOCK  COMPANIES  ACT,  141. 

LAND, 

legal  meaning  of  it,  28. 

LEASE. 

nature  and  meaning  of,  22. 

how  inade,  23. 

effect  of  statute  of  frauds,  23. 

by  whom  may  be  granted,  24. 

parts  of  a  lease,  27. 

degcription  of  minerals  demised,  28* 

grant  of  liberty  to  work,  29. 

resen*ations  in,  30. 

the  rents  resented,  30. 

as  to  leases  in  the  north,  and  elsewhere,  31* 

the  covenants,  31. 

provisoes  and  conditions.  36. 

distinction  between  lease  and  licence,  37* 

between  leases  and  agreements,  38. 

re-entry,  40. 

forfeiture  and  waiver,  41. 

license  to  assign,  44. 

lease  of  a  colliery,  Appendix. 

do.      with  schedules,  Appendix. 

do.      coal  in  settled  estate.  Appendix. 

do.      of  a  wayleave  and  railway.  Appendix* 

LICENCE, 

to  work  minerals,  nature  of,  37  aud  73. 
to  assign  a  lease,  44. 
to  work,  how  it  differs  from  a  lease,  73. 
how  granted,  74. 


INDEX.  427 

LORD  OF  MANOR, 

his  right  tx)  minerals  in  commons,  10. 
do.  in  copyholds,  4. 

MACHINERY. 

when  rateable,  206. 
MANOR, 

evidence  of,  14. 
MANORIAL  RIGHTS  IN  MINERALS,  15. 

MANSLAUGHTER, 

definition  of,  300.  . 
neglect  of  timbering,  305. 
error  of  judgment,  307. 
machinery  out  of  order,  307. 
death  from  joint  negligence,  307. 
from  want  of  due  care,  308. 
Cymmer  explosion,  308. 
negligence  must  be  personal,  309. 

MASTER  AND  SERVANT, 

the  contract,  written  or  verbal,  144« 

express  and  implied  contracts,  145. 

competency  to  contract,  146. 

contracts  by  agents,  146. 

the  contract  of  hiring  and  service,  150. 

form  of  contract  with  colliers,  151. 

implied  contract,  founded  on  usage,  152. 

termination  or  rescinding  thereof,  154. 

stoppages  of  work,  154. 

mutuality  of  contracts,  157. 

right  to  employment,  and  duty  of  finding  it,  158. 

disputes  between  masters  and  colliers,  162. 

the  old  statutes,  162. 

Master  and  Servants  Act  of  1867, 166. 

reooveiy  of  wages,  163. 

extent  and  scope  of  the  new  Act,  163. 

relation  of  master  and  servant,  179. 

payment  by  the  piece  or  job,  179. 

payment  by  the  ton,  180. 

rights  and  duties  of  master  and  collier,  181. 

band  Jide  dw^MtBB,  181. 

when  the  contract  may  be  rescinded,  182. 

wrongful  dismissals,  184. 

effect  of  misconduct  on  claim  for  wages,  185. 

redress  of  ii\jurieB  under  the  new  Act,  186. 
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MASTER  AND  SERYAKT'-continued. 

bankruptcy  of  master,  187. 
medical  attendance,  188. 
effect  of  fine  npon  -a  contract,  188. 
the  case  of  work  badly  done,  188. 
death  of  employer,  189. 
coarts  of  conciliation,  189. 

MOLESTATION  WITHIN  THE  STATUTE,  330. 

MORTGAGEE, 

lease  by,  25. 

MUTUALITY  OF  CONTRACTS,  167. 

NEGLIGENCE, 

causing  injuries,  277. 

injuries  from  neglect  of  employer,  279. 

liability  for  neglect  of  servants,  280. 

injuries  partly  caused  by  a  person's  own  negligencn,  281. 

habitual  violation  of  rules,  281. 

duty  of  employer  to  take  due  precautions,  281. 

ordinary  risks  of  workmen,  282. 

extraordinary  and  qoncealed  risks,  283  and  285. 

ordinary  skill  required  in  workmen,  284. 

responsibility  of  contractors,  284. 

dangerous  machineiy,  284. 

negligence  of  servants'  safety,  287. 

injuries  from  negligence  of  fellow-servant,  288. 

judgment  in  the  leading  cases,  288. 

contractors  and  sub-contractors,  298. 

right  of  action  given  by  statute,  299. 

NOTICES  UNDER  THE  STATUTE,  [367]. 

to  quit,  70. 

to  leave  work,  154. 

under  Railway  Clause  Act,  269. 

OCCUPIER, 

who  is  rateable  as  such,  198. 
PAROL, 

evidence  to  explain  a  deed,  34. 
PARTNERSHIP, 

criterion  of,  128. 

powers  of  each  partner,  134. 

nominal  partners,  128. 

how  partner(3hip  is  formed,  129. 

liabilities  of  partners,  135. 
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as  to  ne^tiable  instniments,  136. 

fraudulent  dealings,  137. 

commencement  of  liability,  137. 

notice  of  retirement,  138. 

the  contract  is  joint  and  seyeral,  138. 

bankruptcy  of  firm  or  partner,  139. 

mining  partnerships,  140. 

joint  ownership  of  minerals,  141. 

rule  as  to  surTivorship,  129. 

rule  in  equity  as  to  property  of,  131, 

how  regarded  in  equity,  133. 

Joint  Stock  Companies,  141. 

POOR-RATE,  see  Rating. 

PRESCRIPTION. 

title  by,  82. 

does  not  entitle  to  the  coal  itself,  3. 

Act  for  shortening  time  of,  83. 

PROPERTY  IN  COAL,  1. 

PROVISOES, 

in  leases,  35. 

PULLING  DOWN  ENGINES,  &c 
punishment  of,  345. 

RAILWAYS, 

minerals  under,  264. 
notice  of  working  under,  269. 
Clauses  Act,  as  to  minerals,  264-268. 
claim  to  support  under,  271. 
statutory  conveyance,  effect  of,  272. 

RATING  OF  COLLIERIES,  191. 

the  statutes  relating  to,  192. 

definition  of  occupation,  193. 

the  occupation  must  be  profitable,  195. 

it  need  not  be  valuable  to  the  occupier,  1 97. 

the  statutable  basis  of  the  rate,  198. 

various  systems  described,  199. 

points  settled  by  the  courts,  204. 

meaning  of  the  word  "  rent/*  205. 

improved  value,  207. 

legal  deductions,  208. 

rates  and  taxes,  209. 

repairs,  210. 
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EATING  OF  COUAERTES—continued. 

insniunce  and  other  expenses,  212. 

floating  or  working  capital,  213. 

opinion  as  to  the  legal  basis,  215. 

whether  the  actual  royalty  should  be  the  test^  216. 

the  case  of  brickfields,  218. 

yiew  of  the  Mines  Assessment  Committee,  221. 

advantages  of  a  sliding  scale,  223. 

REGISTRATION  OF  DEEDS,  81. 

RENT, 

reservation  of,  30. 
distress  for,  75. 
definition  of,  205. 

RE-ENTRY, 

after  notice,  43. 
exercise  of  right  of,  44. 
relief  in  equity,  43  and  72. 
proviso  modifying,  Appendix. 

RESCINDING  OF  CONTRACTS,  132. 

RESERVATION  OF  MINERALS, 
construction  of,  63. 

RULES, 

general  and  special,  [343]-[359]. 

how  published  and  proved,  [358J,  [359]. 

SERVITUDE  OF  LOWER  LANDS,  252. 

SINKING  THROUGH  UPPER  SEAM, 

right  of,  27. 

duty  of,  under  covenant,  51. 

STATUTE  FOR  THE  REGULATION  OF  COAL  MINES, 
343. 

STAMPS  ON  LEASES,  78. 

STEALING  COAL, 

from  adjoining  mine,  261. 
from  any  vein,  344. 

STOPPAGES  OF  WORK,  154. 

of  wages,  when  legal,  see  Truck. 
STRIKES, 

cases  decided  upon,  329. 
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SURFACE, 

injury  to,  by  excavation,  230. 

right  to  support  of,  231. 

when  the  claim  for  damages  arises,  235. 

general  rules  as  to  support  of,  237. 

when  buildings  are  erected,  238. 

prescriptive  title  to  support  of,  238. 

SURRENDER,  70. 

TRESPASS  UNDERGROUND, 

damages  for,  258. 

TRUCK, 

definition  of,  311. 

enactments  of  the  statute,  311. 

who  are  artificers  within  it,  314. 

the  case  of  butty  colliers,  317. 

stoppages  from  wages,  318. 

rent,  timber,  medical  clubs,  319. 

goods  voluntarily  bought  at  employer's  shop,  320. 

UNCERTAINTY  OF  EMPLOYMENT,  158. 

UNDERGROUND  FLOW  OF  WATER,  111. 

VENTILATION, 

neglect  of,  causing  death,  308. 

WAGES, 

Statute  regulating  payment  of,  3. 

Right  to  recover,  see  Contract,  and  Master  and  Servant 

WAIVER, 

of  forfeiture,  41. 

how  limited  by  statute,  45. 

WASTE, 

remedy  against,  18. 

WATER, 

flowing,  general  rules,  108. 
courses,  prescriptive  claim  to,  109. 
appropriation  of,  109. 
subtraction  of,  remedy  for,  110. 
rights  acquired  by  user,  110. 
in  subterraneous  courses,  111. 
diversion  of,  for  irrigation,  116. 
taken  from  a  spring  head,  117. 
diminutions,  by  digging  wells,  117*. 
defilement  of,  120. 
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WATER— cow^wMo?. 

right  to  artificial  streams,  121. 
servitude  of  lower  lands  to  receive,  252. 
flowing  by  gravitation  into  lower  mine,  253, 
sent  down  by  acts  of  occupier  above,  253. 
water-ways,  clause  regulating.  Appendix. 

WAY-LEAVES, 

reservation  of,  29. 

when  it  will  include  a  railway,  lt)4. 

under-ground,  107. 

when  rateable,  226. 

WAYS, 

different  kinds  of,  100. 

how  daimed  by  prescription,  101. 

established  by  custom,  102. 

appurtenances,  and  in  gross,  103. 

grant  by  owner  of  limited  estate,  10.     . 

leading  cases  connected  with  collieries,  103. 

where  a  road  is  impassable,  1 05. 

right  to,  how  extinguished,  105. 

e&ct  of  Inclosure  Acts  upon,  106. 

repair  of  private  ways,  106. 

obstruction  of,  106. 

WELL, 

dried  up  by  act  of  neighbour,  113. 
subtraction  of  water  by.  111  and  117. 

WINNING  COAL, 

meaning  of  the  term,  63. 

WORKING  AT  A  LOSS, 
when  lawful  to  cease,  50. 

WORKING  OUT  OF  BOUNDS,  257. 

modes  of  compensation  for,  258. 
boundary  by  a  fault,  260. 
may  be  treated  criminally,  261. 
Statute  of  Limitations,  263. 
remedies  for  the  injury,  263. 

WRITTEN  CONTRACTS, 
with  colliers,  form  of,  151. 
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